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ritl«45^ublfc Welfare 

SUBTITLE A— DEPART^NT OF HEALTH, 
EDUCATION, AND WELFARE, GENERAL 
ADMINISTRATION 

PART 99— PRIVACY RIGHTS OF 
PARENTS AND STUDENTS 

Final Rule on Education Records 

Notice of proposed rulemaking was 
published in the Federal Register on 
January 6. 1975 at 40 FR 1208 setting 
forth the requirements to be met by an- 
educational agency or institution to pro- 
tect the privacy of parents and students 
under section 438 of the General Educa- 
tion Pr ^visions Act, as amended (added 
by section 513 of Pub. L. 93-380 and 
amended by section 2 of Pub. L. 93-568) . 

Three hundred and twenty-one letters 
of comment were received during the 60- 
day public comment period which closed 
on March 7, 1975. All comments were 
given consideration during the revision 
of the regulations, the first segment of 
which was published in final form on 
' March 2, 1976 at 41 FR 9026. This docu- 
ment supersedes the previously published^ 
filial regulation. The revoked regulation 
has been incorporated for republication 
at subparts A (Sefetiohs ^99.2 and .3) , C 
(Sections 99.21-23) > and D (Sections 
99.31 and .36) of this document, in order 
to provide the public with a single docu- 
ment containing all regulatory provi- 
- sions pertaining to the Family Educa- 
tional Rights and Privacy Act. 

While the Department unquestionably 
supports the purpose of the law— to pro- 
.vide greater privacy safeguards to 
parents and students through^the appli- 
cation of fair information practice — 
during the course of developing this final 
regulation it became evident that trans- 
lating this intent into practice might 
.create a number of problems. For our 
part, there was a conscious effort to 
mitigate any disclocating effects which 
the regulation might have and, at tlie 
same time, remain consistent with the 
statute. 

We believe that some working experi - 
ence with this regulation will be help- 
ful to the Department' in determining 
wheihef there is a need to modify this- 
regulation or whether ,a recommenda- 
tion for legislative change may be either 
necessary or appropriate. 

^ As a result, the regulation is being isr 
sued in 'finar form, effective upon pub- 
lication, with the commitment that com- 
ments on the regulation and its ppera- 

' tion, including its effect on the day-to- 
day activities of educational agencies and 
Institutions during the 1976-77 school 
year, -will be formally invited for a 
ninety-day period commencing July 1, 
1977, These comments will be used in 
evaluating this regulation and will be 
shared with the Congress, as may be 
necessary, in order to improve the effects 
and effectiveness of the regulation and 
the statute upon which it is based. 

In addition to welcoming comments on 
the substance of these regulations^ the 
Department Tdll also solicit public com* 
ment regardiitisr the most appropriate 
means of enforcing the provisions of the 
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Act Regardtiig the means of enforcement^ 
available to the Department, while edu- 
cational agencies and institutions are ac- 
countable for Federal funds they receive' 
and must act in conformity with f^aexal.^ 
law, the practice of using the expenditure^ 
of Federal funds as leverage may not^fce * 
the most effective way to accomplish the- 
objectives of this statute. We would be 
interested in your views- as to Whether' 
other more appropriate means of en- 
forcement than Institutional funds cutoff 
are or should be available. 



;by?the'UJ8. Commissioner of Education. 
>SecUdh 438 was an amendment to Part C 
;of the General Education Provisions Act, 
..as amended. S^tioh «Jl of Part C states 
-that: J 

, The proiiiions of this part sh»U *pply to 
»ttyApro§N«n for which the Conunissioner 
hM il^^olnlstratlve re^onslbUity, *s »pecined 
T>y :iw^of by delegi^tion of nuthorlty pursu- 
ant to'la\r. 



Analysis of Earlier Cobiments 

A siunmary of the major comments re-- 
ceived follows in order of the sections 
njjmbered as in the ianal regulatioiis. 
Each summary of comments is followed 
by a response which indicates whether or 
not a change has been made in the regu- 
lations. Technical changes, such as:thc 
reniunbering of sections, are listed under 
other. changes at the end of each sectidn. 
or subpart. ' ' 

SUBPART A — CEITERAL 

1. Section ^ 99.1 Applicabilitv btparU 
Comment, A cpmmenter suggested 
that the determination as to .whether or 
not an educational agency or institution 
would be required to comply with section 
438 of the Act and this part should be 
' based on the actual receipt of funds and 
not on whether funds have been made 
available under an applicable program. 

RespoTise. Sections 438 (a) (1) (A), (a) 
(2), (b)(1), and (b)(2) state that "No, 
funds shall be made. available under any 
applicable program to any educational 
agency or institution. there- 
fore, no change has been made in the reg- 
ulations. However, the term "available" 
should be read In this context as referring' 
to- funds which have been obligated by^ 
the U.S. Commissioner of Education; 

Comment Several commenters Indi- 
cated that It woiad be helpful to have, a 
list of Federal programs administered by 
the U.S. Commissioner of Education. Onef 
commehter suggested that the list of pro- 
grams be published as apart of the reg- 
ulations. 

Response. It was determined that it 
would not be feasible to publish a list of 
Federal programs administered by the 
Commissioner as a part of the regulations 
becp use any such list would be subject 
to change and tends to become out-of- 
date soon after it is published. 

A list of programs administered by the 
Commissioner as of March 1975 was pub- 
lished af 40 FR 10503-5 (March (J, 1975) 
and is available as a reprint from the Su- 
perintendent of Documents, Government 
Printing. Office, Washington, D.Ci 20402; 

Comment Several commenters indi- 
cated they felt, that If an educational 
agency or Institution or students in at- 
tendance at the educational agency or 
institution received funds under any 
Federal program, the agency or institu- 
tion should be required to comply with 
section 438 of the Act and this part. 

Response. The statutory language lim- 
its coverage to educational agencies. and 
institutions to which funds are made 
available under programs administered 



^In addition, the Joint Statement in Bx- 
.plandtUm o} BucneyfJtell Amendment 
CCoTtgreMtiondl Record at S.. 21488; daily 
edition; December 13^ 1974) stated in 
part: / * 

• • • by ;explici^jy limiting the definition 
to those i^titutlbns piurticipstlhg in «ppUr 
•cable*^' programs, the^ amendment makes it 
^clear^-that the 'Family Educational Bights 
and PrtVacy Act^app .es only to Office of Edu- 
cation progranis-and those programs, dele- 
.gated to the Cbmmlssloner bf Education for 
'administration * * * there has-been some 
question^ as to whether/ the amendment's 
provtelbnsjshould 'be applied together HBW 
education-related programs such as Head- 
'Start. or -tlie educational research programs 
of tiie-National> Institute- of ^Education. As 
rewrlttenV the limited nature of the Acfs 
coverage should 6e clear. 

Cgmment A coinmenter asked if an 
.educaUonaLagency or Institution would 
bC'iequlfed to comply with Section 438 
' ;oiS theVAet and this part if students in 
attendance at the agency or institution 
received funds, undei^ kn^. applicable pro- 
gram administered by the Commissioner, 
such as the Basic Educational dpportu- 
hij^ , Giant program, the Direct Student 
Iioari'program, or the Supplemental Edu- 
cational Opportunity Grant progriam. 

Response. Section 99.-1, as revised, 
makes-it clear that Section 438 applies 
# :an' agency of institution which either 
receives funds directly from the Offlce of 
' Education, or which has students in atr- 
tendance who receive funds from the Of- 
fice of Education. For example. Section 
438 would apply to an agency or institu- 
tion which' receives funds under the Col- 
lege Work-Study program, the Supple- 
mentaropportimity Grants program, or 
the National Direct Student Loan pro- 
gram, pf'\yhlch has students who receive 
funds tinder the Basic. Educational Op- 
Ijortunity Grant program or the guaran- 
teed Student Loan pi*6gram. 
2; Section 99.3 Definitions. 
Comment. Several commenters asked 
for clarification as.'to whether directory. 
Information included only the enumer- 
p-ted fiifonnatioh^ of if additional infor- 
mation cwdd be designated as directory 
informatioii. 

Retpohsei The definition of directory 
information has been modified to con- 
form with-the statutonr definition; that 
is, that it "Includes" the enumerated in- 
formation. For guidance as to what fur- 
ther inf6rmation could be iiciuded, the 
Phrase "* • • and other similar Infor- 
mation" has been added to the definition. 

CpmmeHt Several commenters recom- 
mended that the definition of education 
recoi^ be changed. The single suggestion 
most often made was that the firm 
'School records" be used iri place of "edu- 
cation records," and that school records y 
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and non-school records defined by 
their origin. ^ ^ ^ ^ 

/Response. Section 438(a)(4)(A) de- 
fines education records as those 

records, files, documents, and other ma- 
terials which • • • contain information 
directly related to a student; and 
are maintained by an educational agency 
or institution, or by a person acting for 
such agency or institution/' Section 438 
(a)(4)(B) (i) through (iv) list those 
records which are not considered to 
be education records if conditions are 
adheied to by an educational agency 
or institution in the maintenance of 
the records. The statute does not pro- 
vide for a differentiation between 
records maintained by an educational 
agency or institution based on the origin 
of those records. , . 

Comment. Several commen^ers asked 
for clarification regarding what was 
meant by "institutional" in the definition 
of education records at section 438(a) (4) 

^^RcspoTise, The word '^institutional" ap- 
peared incorrectly in the copy of section 
438 of the Act reprinted as a part of the 
proposed rules. The correct word was "in- 
structional". The phrasd at section 438 
(a) (4) (B) (i) should have stated 
records of instructional, supervisory, and 
administrative Personnel and educa- 
tional personnel ancillary- thereto. • * * 

Comment Several commenters asked 
that the term "substitute" used in the 
definition of education records be de- 
fined. ' 

Response. The term "substitute" in the 
definition of education records has been 
defined as **• * * an individual who per- 
forms on a temporary basis the duties of 
the individual who made ths record, and 
does not refp'' to an individual who 
permanently succeeds the maker of the 
record in his or her position." 

Comment Several commenters asked 
for clarification as to what was meant by 
"same jurisdiction" in the definition of 
education records at section 438(a) (4) 
(B)(ii). 

Response, Since the meaning may vary 
under applicable State law and factual 
situation, no attempt has been made to 
define by regulation the term "same 
jurisdiction." 

Comment Several commenters asked 
that the term "financial aid" be defined 
in the regulations. 

Response, A definition of "finimcial 
aid" has been included. The definition 
states "a payment of fu^ds provided to 
an individual (or a payment in kind of 
tangible or intangible property to the in- 
dividual) which is conditioned on the 
individual's atte** dance at an educational 
agency or institution." 

Comment Several commenters asked 
for clarification regarding who could ex- 
ercise parental rights and responsibilities 
on behalf of a student. Particular con- 
cern was expressed about whether a fos- 
ter parent or other individual could act 
on behalf of a student. 

Response. The definition of ''parent" 
has been modified to include, in some in- 
stances, an Individual who niay not be 
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1he legal guardian of a student. The defi- 
nition as revised states " Tarent' includes 
a parent, a guardian, or an individual 
acting as a parent in the absence of a 
parent or guardian." An educational 
agency or Institution may presume the 
parent has the authority to exercise the 
rights Inherent in the Act unless the 
agency or institution has been provided 
with evidence that a State law, a court 
decree, or a legally binding instrument 
provides to the contrary. 

Comment A comraenter suggested 
that an exception to the definition of 
"education records" be added for non- 
academic records kept by seminaries. 
The commenter indicated that seminar- 
ies and schools or departments of divin- 
ity or theology which are part of a college 
or university may maintain records on- 
candidates for the priesthood or minis- 
try, rabbinite, or religious orders. These 
records contain Information on the spir- 
itual and psychological development of 
such persons, and pertain to their suita- 
bility for the ministry, rabbfnate or re- 
ligious order, rather than to their educa- 
tional performance. The commenter ar- 
gued that the requirements of the Act 
should not apply to such records. Addl- 
%ionB.Uy, the commenter stated that the 
regulations should ''exclude the applica- 
tion of the law when grants to the uni- 
versity comlex do not aid the seminary." 

Response, As is made clear In the def- 
initions of "education records", "stu- 
dent", and "educational agency or insti- 
tution" contained In the Act, section 438 
applies generally to all records directly 
relating to a student which are main- 
tained by any part of an educational 
agency or institution which receives 
funds from programs for which the Com- 
missioner has administrative responsi- 
bility. However, whether section 438 
covers, the type of record described by 
the commenter, or applies to the record- 
keeping policies of schools of divinity or 
theology which are part of an educa- 
tional Institution, may Involve complex 
constitutional questfons and interpreta- 
tions of Supreme Court decisions. For 
this reason, such Issues will be considered 
closely on a case-by-case basis as they 
arise, but will not at this time be ad- 
dressed by regulation. 

Comment Several commenters asked 
If the definition of a student was In- 
tended to Include or exclude certain in- 
dividuals, such as former students. 

Response. A new definition of student 
Is provided which adopts much of the 
language used In section 438(a) (6>. The 
definition states "'Student* * • In- 
cludes any individual with respect to 
whoin an educational agency or inctltu- 
tion maintains education records!" 
- Other Changes. A definition has been 
added for "disclosure." The terms "ac- 
cess" SLtid "release" previously used to 
distinguish between disclosure to a 
parent or student and disclosure to a 
third party, respectively, generated con- 
fusion easily avoided by the use of the 
new single' tem to cover both situations. 

The definition of "office and review 
board" has been deleted because the 
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functions are explained under Subpart 
E— Enforcement. 

The definition of "panel" has been 
modified in order to avoid any confusion 
between a panel and the review board: A 
panel is a subunit of the review board 
designated to conduct a hearing. 

3. Section 99.4 Student rights. 

Comment Several commenters indi- 
cated they felt that parents had a right 
to receive information pertaining tc 
thdr son or daughter, paftlculariy grade 
reports, even |f their son or daughter 
was eighteen years of age and attending^ 
an institution of postsecondary educa- 
tlon, since in many cases the parents 
were paying for the postsecondary edu- 
cation of their son or daughter. 

Response. Section 438(d) states that: 
^ • • • whenever » student has ftttiined 
eighteen years of Ifcge, or Is attending an In- 
stitution of postsecondary education the ^ 
permission or consent required of and the 
rights accorded to the parents of the stu* 
dents shall thereafter only he required of and 
accorded to the student. (Emphasis add.ad.) 

Since this is a right provided by statute 
no change has been made in the regiila- 
tlons. An institution of postsecondary 
^ucatlori is permitted bjr section 438. of 
the Act and this par t;.to discl(»c .infor- 
mation pertaining to an eligible student 
to the parents of the eligible. student 
with the prior written consent of the 
^ible student or without the prior writ- 
ten consent of the eligible student if that 
student is a dependent as defined under 
section 152 of the Intertial Revenue ^ 
Code of 1954. 

Comment Three commenters sufijgest- 
ed that there was an apparent conflict 
between sections 99.4(a) and 99.30(h) 
of the proposed rules (99.30(h) has been 
renumbered section 99.31(a)(8)) and 
asked for clarification. 

Response. A new section 99.4(b) has 
been added to provide clarification and 
section 99.4(b) of the proposed rules has 
been redesignated section 99.4(c). Sec- 
tion 99.31(a) (8) permits, but.docs not re- 
quire, an Institution of postsecondary' ed- 
ucation to disclose information contained 
in the education records of an eligible 
student to the parents of the eligible 
fltudent If that eligible student Is a de- 
pendent as defined under section 152 of 
the Internal Revftnue Code of 1954. Sec- 
tion 99.4(b) states that the status of an 
eligible student as a dependent of his or 
her parents for purposes of section 99.31 
(a) (8) does not otherwise affect his or 
her rights under section 438 of the Act 
and this part. 

4. Section 99.5 Formulation of insti-' 
tutional policy and procedures. 

Comment Several commenters indi- 
cated they felt that the notlce xequirc- 
ment under section 99.5 of the proposed 
rules was too burdensome. The cpmmen- 
ters. In most cases, did not object to, the 
requirement that notice be provided to 
parents of students or eligible jstuderitd, [ 
but they did object to the effect of j 
the Inclusion of certain Items In the no- j 
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Ucerunder sccUon W.5(b) on the size of 
vj the, document 

Respcniie. The amount of Information 
' required to be given to parent* of stu- 
dents; u)d eligible students for annual 
liotiflcitlotf.purposcs, under secUdh 99,5- 
of the proposed rules has been xieduced: 
A. new^sectloh 99S Annual notification 
p/^ rights has been added to the regula- 
^tlons. 

Comment, A cbmmehter stated that a 
basic requirement of the regulations 
should' be that: each educational agency 
or institution adopt a policy which is 
>v consistent with the requirements of sec- 
tlcm 438^of the Act andHhls part; The 
commenter pioiaCed but that sections 43a 
(aXlXA), (bXl) and (b)(2) contain 
explicit references t6 an. educational 
agency or imtltutioh being required to 
adept policies, and that sections 438 (a) 
(2), (a) (5) (B), (b) (4) (A), and (e) con- 
tain iriipllclt references to the need for 
an educational agency or institution to 
adopt policies. 

Respome. New section 99.5 Fofmuldr 
tidn of Institutional pbUrs/ and proct' 
dures requires that ea'A educational 
agency or ihstitution formulate and 
adopt a policy cbnsi8tent>with:the min- 
imum requirements of section 438 of the ^ 
Act and this part. The policy Is to be in 
writing, and copies are to he made avail- 
able upotr request to parents of . students 
or.ellfi^le students. 

Comment. Several commenters indi- 
cated tiiiat the requirement tinder section 
99.5(c) of tlje proposed nil« that ah 
educational agency or.ihstitutlbn provide 
the requked nbtiflcation in the langiiage 
of the parents o^ a student or an eUgible 
student was, in many caises, inappropri- 
ate. Institutions of postsecondary eduoa- 
tlon pointed out that since proficiency In 
the English language Is a condition for 
admission to. postsecondary institutions 
in tlie United States the requircment.tc 
provide notification tc. an eligible stu- 
dent in his or her language made little 
or no. sense. ^ 

Response. The requirement la „ section 
•99.5(c) of the proposed Kiles nais been 
. modified. New section 99.«(L) reqiihres 
that each agency or ihsticufclori of ele- 
mentary and secondary cat cation, when 
developing a policy of. informing parents 
of students of their rightsi provide for 
the need tb: effectively notify parmits 
Identified as having a primary or home 
language other than English. The "re- 
quirement that an Institution- of post- 
secondary education provide notification 
in the language of the eligible student 
has been deleted from the regulations. 

Comment Several commenters Indi- 
cated they felt. that the requirements in' 
section 9?,5(b) of the proposed rulei 
' were excessive. The cwnmcnters were 
particularly concerned about the re- 
quirement that.an educational agency or 
institution publl5h:the name of the offi- 
cial who has been designated as rwpon- 
sible for each type of education record. 
Thejr pointed out that the name was 
lllcriy to change because different. Indl- 
yiduaU.would lie apjjoto over a period 
of time. llie coxmcnWw alik) expressed 
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concern about attempting to list the per;- 
sons whb/wt>uld have access' to e<lucatlon 
records. They stated that it would be dif- 
ficult, In .advance, to.speclfy afi' of the 
individuals who might, have a heed for 
access to education, records. 

Response, TJie I^wlui^emeht in section 
99.5(b) of the proposed rules r^^garding 
the. official. who has been designated by 
the educatlbnal.agency or instittitlil) 
responsible for each type of record. has 
been modified. New sectlt^n 99.5(i)(2) 
<iv) requires, that the poli cy adoptedtby 
an educational agency or Institution of 
informing parents of stiu'ents or eligible 
students of the types of education -rec- 
ords maintained by the.agency. or;instI- 
tutlon specify the title and address -of 
the individual who has been designated 
-as responsible for each type of ^recoriJ, 
^e rcqufrmwit to siwi^ of 
the individual has, been deleted from the 
regulations. , " 

The i^uirement. In $ec^tion 99.5(h) of 
the proposed rules regarding the listing 
of persons who have, access to education 
records has been deleted from :t6ic regu=- 
latlons. New secUon 99.5(a)(3) requires 
that the policy adopted by ah educa- 
^tlonal agency of histltution includes a 
specification of the criteria that -the 
agency or ihstltutldh wiU use for deter- 
mining which parties are "school of- 
ficials" and what Is cwisldered to- be li 
"legitimate educational Interest." * - - 
5. S^tloh 99.S Annual notification of 
rights and policy. 

Comment. SevoralT commenters jisked 
for clarification regarding the means to. 
be used by an educational agency or In- 
stltutloh-to provide the notification^ re- 
quired by^sectlon 99.5(a) of the^proposed 
rules. The.si>eciflc questitm most often 
asked was whether notification must be 
provided on an individual basis, to 
parents of students or to eligible stu- 
dents, or whether the hotificationlcould 
be published in a student handbook, 
school catalog, or student newspaper, or 
posted pn bulletin boards at the school. 
Two commenters indicated that It was 
unclear as to whether notification was 
to be provided to former studenty^is well 
as to^ students currently in. attendance 
at an educational agency or ihstltutltm. 
Response. New section 99.6 states that 
the annual notification of rights and 
policy shall be ♦ * by such means iu. 
are- reasonably likely to inform pwrehts 
or eligible students. * ♦ *" ThtdeterhU- 
nation as to the actual theanis to^be used 
Is to made 6y each educational agency or • 
institution: Some agencies and Institu- 
tions^ may decide to proyide\notiacati6n 
-on art individual , basis; bthfers -may de- 
cide to publish the notification, in a^ 
student handbook, scliool catalog, '^or 
student newspaper, or ib post itbn bul- 
letin boards at the school: It was felt that 
the regulations should specify' the cri- 
teria to' be used In selecting a n^eans.of : 
notification^ but not thractrial ineahu of 
notification since .the means may 'vair 
from agtticy to' agency and institution to 
instltutlbn. In additlph, new.i^tlblri 99:ff 
states that the nbtUlcation is Jofbc.pro-, 
vided to parents of students in attend- "^ 



ance or to eligible students to attendance 
at an educational agency or institution; 
thj»ef<Hre, making tt clear^that the hotl- 
fiC5tlpttpf^rIghtt:and p^^ need hot be' 
provided to former stt dents or their 
parents.. . ^ . . . 

' Comment. Several comna^teri indi- 
cated thltyrfelt^that' the for 
an^ educational a«ejicy or ihstitution tb 
provide notlficatidri oh iox anr.uai; basis, 
was excessive. One commenter suggested 
that notificati<m should be. provided on 
a;ohe-time' basls at the time Wat a stu- 
dent enrolled Tih/the cducatlcm'al J^encj: 
or Insltutloh; r ; - ^ 

^-B^jWTwe.Jt-^was determined .that the 
Tequlpement f or Jui- educitidhal agency 
or instltutfbn-to provide notification oh; 
ail annual: basis was not; excessive. l£6\x* 
ca«onal^agencle*Vahdlinstltu«^^^ 
erally. issue.oi distribute student hahd- 
b^pcto > pr «h6dr c^ atv the first .of 
each school year.'^Tue nbtificaridri cbidd; 
torm^dy, ih8^hces,^be^ai?aA 
bo(*: or catalog, IhsUtutlbhs^ bf tcle- 
mentari' and^secbndwy education ^.o^ 
send ^ktters .of distribute JbuUethis to 
parents oJ students^ atthe.jsfi^ of :e^ 
scho^)iyeaf lh>brdej:-tb iiifbnn :thdn^6f 
the school's policies. The notification' 
cquldi.in these lnstahciM,;be Jnta^iid^ki in 
the letters, or bulletins. It was felt that 
nQtmcatioh-bn;.'a^dn^-time basis at the 
tfane thiitla:student;«irolled;ih rh ec'u- 
datlonia aijehcy <^^^^ was^ubt 
sufllclrat to^ihfonh pa'rerits of students 
of eli^le students of thehr rights, Nb 
change has been made^ in the requir^- 
,meht.» ^ ^ \ ^ 

Comment. Several Vcomimenters stated 
they felt that the requirement under sec- 
tion 99.5i:b) (1) of . the proposed rules to. 
lirovlde notification to parents ^ of ^istu- 
dents or tq eligible students as to .the'' 
types of i»chicati6n . records maintained 
.by the educational agency or institution 
l¥as excessive In that It was not specifi- 
cally required by section '438 of the Act. 

ieMfiqn«e.;New sectIohv99.«(a) states 
that^each educatjoxua agei&y sha^ pro- 
vide nbUflcatlbnrto parerits of students, 
or eligible sfudente" which Is reasonably 
likely to hafbrin them:bf thehr rikhts un- 
der the Act.and thi3 part. As was previ- 
ously stated :ih: ihe comment section 
which followed section 99.5 of the pro- 
posed rules, It .wifa 'detennined that It was 
essential tareqidre that each educational 
agency or ijostitutldh identify the types of 
education records maihtahiea by it,, so. 
that parents of students or. eligible stu- 
dent would be.|kbl«<.tb decide whlch edu- 
catioh recbixis they .wl^'ed to inspect and 
?:^Y?^' 'A s^^n^lar. hilt - less: burdehsbma 
' 



listing of the iiifdrmatibh required by 
section ^.5;(b).<ix of the^proposed rules 
iS' required tinder h'ew scctibh.99:5(a) (2) 
(iv> to>e.ihcluded In the 'p<rficy and pro- 
cedures, of tt^e educational agency or 
Instltutlpn.; : t 

Cdmhiehh A cbmmeniei^ recommended 
that each educational aigency or institu- 
tion be required to inform parents of stii- 
idMite br elliBble studwi^ 
^file.acj^^ ihe^beparfmimt of 

Health, Ediicaftpn, and^elfafe cbnc^ 
Ing^on alleged ifallure by the agency or 
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institution to comply with section 438 of 
tiie Act and this part. 

RespoTise* The right to file a complaint 
with the Department of Health, Educa- 
tion, and Welfare concerning an alleged 
failure by an educational agency or in- 
stitution to comply with section 438 of 
the Act is one of the rights which parents 
of students or eligible students must be 
informed of under section 438(e) . 

6. Section 99.7 Limitation on waivers. 

Comment A commenter asked for clar- 
ification regarding whether or not an el- 
igible student was permitted to waive the 
right to inspect and review information, 
other than confidential letters and state- 
ments of recommendation, contained in 
his or her education records. 

Response. Section 438(a) (1) (C) states 
that "A student or person applying for 
admission may waive his right of access 
to confidential statements described in 
clause (iii) of subparagraph (B). * • 
The confidential recommendations de- 
scribed in section 438(a) (1) (B) (iii) «re 
of three types "* ♦ ♦ respecting admis- 
sion to any educational agency or insti- 
tution * • • respecting an application 
for employment, and • • * respecting 
the reojlpfc of an honor or honorary 
recognition." The Joint Statement in Ex- 
planation of Bucklep/Ptll Amendment 
{Congressional Record, at S. 21489,. daily 
edition, -December 13, 1974) states in 
part, "And students may waive their 
right of access to confidential recom- 
mendations in three areas— admissions, 
job placement, and receipt of awards." 
The statutory language, in light of the 
Joint statement, would not preclude an 
eligible student from waiving his or her 
right to inspect and review; however, an 
educational agency or Institution may 
not require that any right accorded by 
the Act be waived. 

Comment. Several commenters asked 
If there was any limit on the period of 
time which a waiver could be considered 
to be in elfect, and if a waiver provided 
by an eligible student could be revoked 
by that student at a later time. 

Response. Nothing in section 438 of 
the Act. or this part sets any limit on 
the period of time that a waiver shall be 
considered to be in eifect. An eligible stu- 
dent may waive his or her right to In- 
spect and review R 'confidential letter or 
statement of recommendation provided 
by a specific individual, or confidential 
letters and st^ttements of recommenda- 
tion provided for a specific purpose. The 
waiver will be considered to be in effect 
as long as the letters or statements of 
recommendation are maJiii^ained in the 
educatioa records of the student. If an 
eligible student waives his or her right 
to inspect and revlfc a specific class of 
letters and surements of recommenda- 
tion, such as recommendations respect- 
ing employment, and later decides to re- 
voke that waiver, the student would be 
able to inspect only those letters and 
statements of recommendc^tlon respect- 
ing employment which -^/ere placed In his 
'or her education records after the date 
that the wf^Jver was revoked. 

Comment. A commenter asked what 
would happen if an eligible student had 
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waived his or her right to inspect and re- 
view confidential letters and statements 
of recommendation provided for a -spe- 
cific purpose if these letters and state- 
ments were subsequently used for a dif- 
ferent purpose. 

Response. Section 438(a) (1) (C) states 
that '** ♦ * [al waiver shaU apply only 
If • * ♦ such recommendations are used 
solely for the purpose for which they 
were specifically intended." If an eligible 
student has waived his or her right to In- 
spect and review confidential letters and 
statements of recommendation provided 
for a specific purpose, and these letters 
and statements of recommendation are 
subsequently used for a different purpose, 
the^walver would be considered void, and 
the eligible student would have the right 
to inspect and review the letters end 
st&.tements of recommendation. 

Other Changes. Section 99.6 of the 
proposed rules has been reniunbered sec- 
tion 99.7. 

7. Section 99.8 Fees. 

Comment. Several commenters asked 
if an educational agency or Institution 
could charge a fee for copies of education 
records. 

Response. New section 99.8 states that 
an educational agency or institution 
may charge a reasonable fee for copies 
of education records which are made for 
parents of students, students, or eligible 
students. 

SUBPART B — ^INSPECTION AND REVIEW OF 
EDUCATION RECORDS 

8. Section 99.11 Riglit to inspect and 
review education records. 

Comment. A commenter suggested 
that language be added to section 99.11 
stating that when parents are sepaititciJ 
or divorced and one parent has teen 
given custody of their child by agree- 
ment or a court order that both natural 
parents will have the right to Inspect and 
review the education records of their 
child. 

-Response. Nothingin section 438 of the 
Act and this part is intended to effect the 
status of an agreement or court order 
linder applicable State law regarding the 
custody of a child, or the exercise of 
rights on behalf of a child by separated 
or divorced parents. Paragraph (c) has 
been added to clarify this position. 

Comment. A commenter recommended 
that the regulations state that an offi- 
cial of an educational agency or institu- 
tion has a right to be present whenever 
the parent of a student or an eligible 
student inspects and reviews the educa- 
tion records of the student. 

Response. The determination as to 
whether or not an ofllclal of the educa-^ 
tlonal agency or Institution will be pres- 
ent whenever the parent of a student 
or an eligible student Inspects and re- 
views the education records of the 
student has been left up to each educa- 
tional agency or institution. Nothing In 
section 438 of the Act or this part would 
preclude an educational agency or in- 
stitution from adopting a policy which 
would require the presence of an official 
during the Inspection and review, of edu- 
cation records, If that policy would not 
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operate to effectively prevent the exercise 
of rights by the parent or student. 

Other Changes. New section 99.11 in- 
corporates requirements from sections 
99.13 and 99.15 of the proposed rules. 
The requirement that an educational 
agency or institution comply with a re • 
quest to inspect asd review education 
records within a reasonable period of 
time, but in no case more than forty-five 
days after the request has been made has 
been incorporated into section 99.11(a). 
Section 99.13 <c) and (d) of the pro- 
posed rules have been incorporated as 
sections 99.11(b) (1) and (2) of the reg- 
ulations. This change was made In order 
to consolidate provisions pertaining to 
the right to inspect and review education 
records In one section. 

1». Section 99.12 Limitations on right 
to inspect arid revieto education records. 

Cornment. Several coimnenters ob- 
jected to confidential letters' and state- 
ments of recommendation which were 
placed in the education records .of mn 
eligible student before January. 1, 1975 
being exempted from inspection and- re- 
view by the eligible student. 

Response. Section 438(a) (1) (B) statw 
that: 

The first sentence of «ubp»r*gr*ph (A) 
sh»n not operate to m»ke av»lUble to stu- 
dents In Institutions of postsecondATy educa- 
tion • • • confidential letters and statexrienU 
of recommendation, which were placed in th» 
education records prior to January 1. 
1975. • ♦ • 

No change has been made in the regula- 
tions. 

Comment Several conunenters ob- 
jected to an eligible student being able to 
Inspect and review letters and statements 
of recommendation which were placed in 
his or her education records after Janu- 
ary 1, 1976. Two commenters felt that if 
letters and statements of recommenda- 
tion were open to inspection and review 
by an eligible student it would be difficult 
for an individual who had been asked to 
write a recommendation to provide an 
honest assessment of the eli^ble stu- 
dent's abilities. 

Response. Section 438(a) (1) (A) states 
that the parent of a student or an eligible 
student has the right to inspect and re- 
view the education records of the stu- 
dent. Section 438(a)(1)(C) permits an 
Individual who Is an applicant for ad- 
mission to an agency or institution of 
postsccondary education or is a student 
In attendance at an agency or institution 
of postsecondary education to waive his 
or her right to inspect and review confi- 
dential recommendations respecting ad- 
mission to an educational agency or in-, 
stltution, respecting an application for 
employment, and respecting the receipt 
of an honor or honorary recognition as 
long as certain conditions are met by the 
educational agency or Institution Includ- 
ing that: 

Such waivers may not be required as a con- 
dition for admission to, receipt of financial 
aid from, or receipt of any other services or 
benefits from auch agency or institution. 

No change has been made in the regula- 
tions. But additional waive provisions 
were added. 
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. , Cqmn^ni: .Several xommente:^ asked 
lor dtrlflcatioh regw^iinir whether or 
. not an^Applicmnt for adm^on to in edu^- 
catlonkl agehcyor^lnstitutloh right 
to Jtaspect taxd wiirtew^educition records. 

JteipoiMe. The: right to itiipect and re^ 
view edupntlon rccbrds.ls irolrlded to the 
parent of a student or an eUgible -itu- 
dent Aii appllcaht.for admission; to an 
educational agency or inatltutlwi who is 
unsuccessfia m his or her appUcatiim 
may not be considered a student for pur- 
poses of secUon 43a of the.Act or this 
part. The definition of student at section 
il38(a)X6> states In' part: ^ • studcat 
• • • does not Include a person wlio has 
not been In attendance at such agency or 
InstltuUon." . j , 

10. Section 9a.i3 Limitation on de- 
struction of education records. 

Comment. A cdmmenter stated that 
an educational agency or institution' 
should be permitted to destroy educa- 
tion records after a specified period of 
time. 

Responss. Generally, educational 
agencies and InatltutlonH are not pre** 
eluded from dtstcoylhg records unless 
there is an outstanding request to inspect 
and review them. The lengtix of time 
which education records, are required to 
be^nalntained by an educational agency 
or institution Is, In many cases, deter- 
* mined under appUcable State law or 
agency or institutional regulations. No 
change has been made In the regulations. 

Comment a commenter recommended 
that.each educational agency or instltu* 
tlon be required to proyide notification 
to parents and eligible students 60 days 
in advance of the destruction of any 
education records. 

/ Response. Nothing in section 438 of the 
Act and this part would preclude an 
educational agency or institution adopt- ' 
ing a policy of providing notification to 
parents of students, and eligible students 
prior to the destruction of any education 
records. Such a requirement might \^ork 
an tmdue burden on educational , agen- 
cies or Institutions whlch,-though tiavihg 
a policy, of destroying certain materials, 
purge records or» a day-to-da^ basis 
rather than on a fixed schedule. No 
chaise has been made In the regulations. 

Other Changes. Section 99.14 of the 
proposed rules has been renumbered sec- 
tion 90.13. Section 99.15 of the propose^ 
riilei has been deleted because it was 
redundant. Sections 9943 (c) and (d) 
were redesignated sections- 99.11 (b) (1) 
and (b) (2), The other paragraphs in 
section 99.13 have-been deleted because 
they were redundant. 
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Response. Section .99.21 of :the- pro- 
posed rules has beeh.ddeted. New sec- 
tion 99.20 states that:if a parent of a 
student or an eligible student believes 
that taformatloh in the education rec- 
ords of the student is inaccurate or mis- 
leading or violates the privacy or other 
rights; of . the student^ the>pareht,or:Uie 
eligible student may request tbat-the 
educational agency or Institution amend 
the records, ^e educational, agwicy or 
institution must decide whether to amend 
the education-records witWn ii^\reason- 
able period of time of receipt ofthe^re- 
quest. If the , educational' agehcy^of In- 
stitution decides to refuse to amend: the 
education records of the student, the 
agency or institution must inform- the 
parent of the student or 'thie digible 
student otttie right to.aheaHng. If conr 
cemed that the reducaticm^ agenc^ or 
ihstitutldn'is utilizing infonnal attempts 
to reconcile differencM:;as a delayi^ 
tactic, the par^t or eligible stiidimt may 
^nrcise his right to; a bLMring>^^ 
benefit of the decision frdxn ahy kiformal 
pn>oeedinfr: - ^ - . 

12. Section- 99.21 Right:to d hedf^rig. 
Comment, A ccnnmenter suggeeted 
that the right; to a hearing'to se«k the 
correction of informattori contained in 
the education records of a student be 
limited to permanent educattonirecords 
" Whlch are not more .than three y«u« old. 

Respc ^c. The statute does not provide 
for sucU vtlme limitation. Section 438(a) 
(2) states that : ^ . 
the parents pt &tudenti.who ivre or,b»v* been 
In attehSance at « scliobi of such^ageticy 
or such institution are provided an pppcuv. 
timity for ajiearlng *' • • to challenge the. 
content of iuch student's educktlon reconls/ 
in order to-lnsure that the records are riot 
Inaccurate, misleading, w*- otherwise In vio- 
lation of the privacy or other rights of 
students. • • • n 



fe(^i^>of the-studeht accordingly, and 
so Inform-^the parent of the litiideh^^ or 
the.cUgible student In citing. 

C6mmmi.:^A^^i^^ requested 
clarificatiph wSBftrdlng wh<rthef 6r not a 
hearirig5CouId be'i^iuested'^^ a parent 
of a studen^.or an eligible student to c<m- 
test':the?a»igmik^t df^a ^ 

Response^ ^A hesa^ ihay not be fe- 
quwted^by Apparent of -a^ituderit or wi 
eUgible student to cimtesi^ the a^i^- 
menti6f a gTade;:howeTer, aheoring may 
be requested totcbhtest wheti^^ hot 
the assigi^, gi^e^was rfeorded ac- 
curatelTvlh! the;klucatlbn>f^ of the 
student. The Jimt StaUriient iri gx-^ 
plavMiion of Buckley/PeUf Anunidfrmt 
iContn^e^sionaimecord it 8. itimi daHy 
edltlim; I>eccmber>U3; i974y slited* in 
vpartu'^ y : - 

Ohere hai{fbeen< inuch: bonc^ 
?lg^*Vt^ • liearing' wm ^permit, a parent dt. 
student to i»hteit the gr«lel[iven'»-^ 
I>erfcrm*noe^ J 1^^ awoonwe; ThatP? isV 
^nded: It -is :inWB4^vohIy-;that;^tlien>'' 
procedures ;ta ^ehailenge < the aeburacy • ofv ih-^ 
s^tutionrt'.Tecowficwhlci:^*^^ the^grade 
which was:'actiUay,glYenV^Thi^^ 
or itudeht^{»iUA;se^^tb comcttah 
«rly recorded grade, but rcbuk|f ik)t tlm)ugh 
the hearing TequUed>'purs^ jto^ thfs'^Uw 
contest whether ther tiafcliBr sHduldT have 
Mlgned a higher gride hecauM: the ?>arentr 
or student believe that the student was jn-^ 
titled to the higher grad5. 



STTpPAKT C — ^AlIElfDMJeNT Of, EOtJCAflONA} 
KECOXDS 

11. Section- 99.20 Request to am^nd 
education records. 

Comment Severs^ cdmmeuters indi- 
cated they were concerned that an edu- 
cational agency or institution might use 
the informal proceedings under section 
99.21: of tlie proposed niles i>o delay in 
providing the . parent of .a student or an 
eligible student with ah opportunity for a 
hearing to seek the correction of educa- 
tion records, , 



In addlUon, the fact ^that the right is 
provided to parente of students "who 

• • • have been in attendance • • 
as weU as to parehte of students "who 

* * • are in attendance. ♦ • •" makes 
it clear that the right to a hearing may 
not be denied be<^ause the education 
records are more than .three years old. 
The purpose of the hearing is '*to pro- 
vide an opportunity for the (Correction 
or deletion of any such inaccurate^ mlsr 
leading or otherwise Inappropriate dati 
contained. • in the education 
records of a. student regardless of when, 
the information was entered in the edu-. 
cation records. No change has beeii made 
in the regulations, . 

Comment A c<»nmcnter recommended 
it be made explicit 'that when an educa- 
tional agency or 'institution finds that 
Information^ contained in .the educatl<m 
records of a: student >is inaccurate, mls- 
leadlrig, or otherwise inappropriate that 
the information must be corrected of 
deleted from the education records. 

Responses New section 99.21(b). stiites 
that if , as a result of a hearing, an educa- 
tional agency or Institution decides that 
the information is inaccurate, ihlsleiad- 
ing, or otherwise in violation of the 
rights the student, the agency orriii- 
stitutloii shall amend the education 



Other "Changes:. Section 99;20 of the' 
prbpdsed^ rules has been fAumbered 

sectidii 99.21., ^ - ; , ' ^ 

14. Sectldn> Conduct of . the 
hearing; ' ^ * : 

Cpmmenti Several icohmiehtcrs ex- 
pressed conceni<that the standards for 
toe conduct: , of a>!hdirihg^^did 
quately satisfy due process requireihwits. 
The commwitera ;iwdmme^^^ In- 
clusion of additional riNiulrem^ts to 
jprotect parwitS'^hdstudents such'as: (1) 
specifying the peri^ of time within 
whlch> educational: agencies of instltu- 
^ tloiismust holdTa^heafiiig; '(2)^f eqiilriiig 
that the hearihg^be. held at a time and 
.place convenient' for thei^parcnt.of^stu- 
dent, (3)^pfenltting^the'parent obstu- 
deht to-be -assisted-' by: an: attoniey- or 
other rcpresentatIye*of!hls;or her choice,- 
(4) providing the parent or student with 
an opportunity to pi«8eht:evidence rele- 
vant to tlie issues, (5) ^requiring that; the 
hearing be cohductedrby an- official who 
Is n6t;att employee of the school, agehcy, 
or institution, . (5) requhrihg^ that the 
hearinr^be conducted and the declsl<m^ 
^beipf ovided-lh, the piimafy-languagG of 
the parent of student; and <7) requiring 
that^ the declslcbr befbased^ solely. oh evi- 
dence presented ait the hearing. 

Resjponse, New- section :99.22^ihcludcs 
-many,^but not^iU of the recommended 
requirwnehts. In isbme instiances the>ec- 
ommehded , requirements ' have been " 
modiiled, Sec(;lon 199.22(a) states that 
the :parent :6f a studenVor an eligible 
student)shaU be given notice of the date^ 
place and time f Msonabiy in advance 
of the rhearing. Mi; educaUohal/ agency 
or institution mvit rnake ta reasonable 
effort to schedule the hearing'at a time' 
and place which Is convenient for the 
parent or eligible student . and conduct 
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the hearing In a manner that will not 
clTectlvely prevent the exercise of the 
parents* or students* rights. 

Section 99.22(c) states that a parent 
of a student or an eligible student shall 
be afforded a full and fair opportunity 

present evidence which is relevant to 
the issues, and that a parent or an eligi- 
ble student may be assisted or repre- 
sented by an individual of his or her 
choice at his or her own expense, includ- 
ing an attorney. 

Section 99.22ie) states that the deci- 
sion of an educational agency or institu- 
tion shall be based solely upon the evi- 
dence presented at the hearing. In addi- 
tion, the decision must include a sum- 
mary of the evidence and the reasons for 
the decision. 

It was determined that it was not 
feasible to set a snecific period of time 
within which each educational agency or 
institution must hold a hearing. It was 
felt that the requirement under section 
99.22(a) that a hearing be held within 
• • a reasonable period of time after 
the eaucatlonal agency or institution has 
received the request • * *" when com- 
bined with the requirement under sec- 
tion 99.5(a) (5) that each educational 
agency or institution specify, as part of 
the policy it is required to formulate and 
adopt, the reasonable time limits under 
which it shall be obligated to act under 
the requirements of section 99.22(a) pro- 
vides adequate protection to parents and 
students. 

It was determined that the xequire- 
ment that the hearing be conducted by 
an agency or institutional official or other 
party, who does not have a direct interest 
in the outcome of the hearing, provides 
adequate protection to parents and stu- 
dents. Nothing in section 438 of the Act 
or this part would preclude an educa- 
tional agency or institution from employ- 
ing a hearing examiner to conduct the 
hearing; however, the decision to abide 
with the determination of the hearing 
examiner must be the decision of the 
educational agency or institution. 

It was determined that the require- 
ment that an educational agency or in- 
stitution (jonduct a hearing and provide 
the decision in the primary language of 
the parent or student would in many 
cases be burdensome. A parent or an 
eligible student has a right under sec- 
tion 99 22(c) to • • be assisted or 
represented by individuals of his or her 
choice at his or her own expense. • • 
If a parent of a student does not speak 
English he or she eould also be assisted 
by another individual who is qualified to 
serve as an interpreter. An educational 
agency or institution which serves stu- 
dents in an area where the primary or 
home language of the parents and stu- 
dents is a language other than English, is 
encouraged, but not required, whenever 
possible to conduct the bearing and pro- 
vide the decision In the primary or home 
language of the parents and students. 

Other Changes. Section 99.22 of the 
proposed rules entitled Formal proceed- 
ings has bedh retitled Conduct of the 
hearing. 
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SUBPART D— DISCLOSURE OP PERSONALLY 
IDENTIFIABLE INFORMATION FROM EDUCA- 
TIONAL RECORDS 

15. Section 99.30 When prior consent 
for disclosure required. 

Coviment. St/eral conimenters ob- 
jecttvt to the requirement that the names 
of the parties to whom infonp'-tion from 
tiie education records of a scudent is to 
be disclosed must be included as a parlr 
of the written consent. 

Respo7ise, The requirement to include 
the names of the parties to whom infor- 
mation from the education records of a 
student is to be disclosed has been de- 
leted. New section 99.30(c) states that 
the written consent must indicate'** * * 
the party or class of parties to whom the 
disclosure 'may be made." 

Comment. Two commenters objected 
to the requirement that the consent to 
disclose information from the education 
records of a student must be a written 
consent. 

Response. This is a statutory require- 
ment. Section 438(b)(2)(A) specifies 
that information from the education 
records of a student may not be disclosed, 
except to particular parties or under par- 
ticular circumstances, unless *** * * 
there is written consent from the r-tu- 
dent's parents. • * No change has 
been made in this reauirement. 

Comment. Several commenters indi- 
cated that it would be extremely difficult 
for an educational agency or institution 
to determine if a parent, particularly 
in the case of separated or divorced 
parents, has the authority to give* con- 
sent for the disclosure of information 
from the education records of his or her 
child. 

Response. New section 99.3C(b) states 
that whenever wiitten consent is re- 
quired for the disclosure of information 
from the education records of a student, 
an educational agency or Institution may 
presume that a parent of a student giv- 
ing consent has the authority to do so, 
unless the agency or institution has been 
provided with evidence that the parent 
does not have the authority under ap- 
plicable State law. 

Comment Several commenters in- 
dicated they felt that the requirement 
in section 99.33(c) of the proposed rules, 
which provided that when an institution 
was a guardian for a student an inde- 
pendent party must bs appointed tc- con- 
sent to the disclosure of information 
from the education records of a student 
was inappropriate. 

Response. The requirement that an In- 
dependent party be appointed to consent 
to the disclosure of information from 
the education records of a student has 
been deleted. If an institution has been 
appointed the guardian of a student 
under applicable State law, the institu- 
tion may exercise the^ rights provided to 
the narent of a student, unless it is pre- 
cluded from doing so by another Federal 
or State statute. 

Other Changes. New section 99.30 
When prior consent for disclosure re- 
quired incorporates material which ap- 
peared in sections 99.31 Cotltent of Cqn- 



24667 

sent and 99.33 Authority of parent to 
give' consent. ') 

16. Section 99.31 When prior ccnseHt 
for disclosure not required. 

Comment. Several commenters Indi- 
cated they felt that there were addi- 
tional individuals, institutions, agencies, 
or organizations to whom information 
from the education records of a student 
.should be disclosed without the need for 
obtaining the written consent a parent 
of a student or an eligible student. 

Response. Section 438^b)Xl) (A), 
through (I) specifies the indlvMuab, in- 
stitutions, agencies, or organl^tions to 
whom or circumi^tances luider ^nich in- 
formation from the education records of 
aJstudent may be disclosed without the 
written consent of a parent cf a student 
or an eligible student. Sincc^^his is de- 
termined by statute no change has been 
made In the regxilations- 

Comment. Several commenters re- 
quested clarification regarding who 
would decide which school officials could 
obtain Information from the education 
records of a student without the written 
consent of a parent of a student or an 
eligible student because the official4iad a 
••legitimate, educational Interest" in the 
receipt of the information. - _ 

Response. 8ectIon^38(b) (1) (A) speci- 
fies that an edu(iatIonal agency or Inistl- 
tution may disclose information from 
the education records of a student with- 
out the written consent of a parent of a 
student or an eligible student to • • 
other "school officials. Including teachers 
within the educational Iiistltutloh^or 
local educational agency who have t)een 
determined by such agency or institution 
to have legitimate educational interests; 
• • •."Section 99.5(a) (3) indicates that, 
each educational agency or Institution 
Include as a part of the policies and pro- 
cedures • ♦ ♦ a specification of the cri- 
teria for determihing which parties are 
'school officials' and what the educational 
agency or institution considers to be », 
•legitimate educational Interest', • * 
. Comment. Two commenters asked for 
clarification regarding to whom and for 
what purpose a disclosure of informa- 
tion from the education records of. a stu- 
dent could be made in connection with 
financial aid without the written consent 
of a parent of a student or an eligible 
♦ student. ^ 

Response. New section 99.31(a)(4) 
specifies that a disclosure of information 
from the education records of a student 
may be made without the written con- 
sent of a parent of a student or an eligi- 
ble student if the disclosure is to a party 
which is the source of or adminlstcrc the 
financial aid for which a student has 
applied, if the information is required to 
determine the eligibility of the student 
for the financial aid, or to enforce the 
terms of the financial aid award. 

Comment. Several commenters asked 
for clarlficatton regarding the exception 
which allows an institution of postsec- 
ondary education to disclose Information 
from the education records of an cHgiWe 
student to a parent If the eligible stu- 
dent is a dependent.. 
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. Aetjxmie; Section 438(b) (1) (H) per- 
mit*, but jdoes not TCQuire, jui educa- 
tional ^Agency or^ institution to disclose 

. inf onhatlbn frbm'the education records 
of an eligible student to a parent If the 
eligible student is a dependent as defined 

^ in the Internal Revenue Code of 1554. 
If> an educational agency or institution 
decides to adopt a policy of disclosing 
information from the education records 
,of a dependent eligible studmt, the 

^ agency 'or Jnititbtlon will need' to ostabr 
lish a procedure for deteniiinlng whether 
or lib* the eligible student is a dependent 
as defined by themtemsd lEleyenue Cod^'. 
Some educational agencies or Institur 
-tions may decide to ask.an eligible stu- 
dent a^the time of registration whether 
or not he or she is a dependent of his 
or her pafcntt.vother educational agen- 
cies or institutions mar decide to require 
that aipareiit submit an aiSdavit stating 
that the eligible student is a dependent 
for income tax purposes. Nothing In secr 
Jtion 438 of the Act of this part requires 
that a particular-^proc'edure be adopted 
for the purpose of es^blishing depend- 
ency. . 

Comjnent, Several commenters indi- 
cated that inxmany instances it f^uM 
be diificult f or an educa^hal agency /or 
institution to notify a parent of a stu-.. 
dent or an eligible student, particularly ' 
the parent of a former student or a^ 
former eligible student/ of the receipt of 
a Judicial order or subpoena in advanccf 
of the compliance there^th. Two com- 
menters suggested that the requirement 
be that an educational agency or institu- 
tion miake a reasonable effort to provide 
the notification in advance of complying 
with, the judicial order or subpoena. 

RiMponse. New section 09.31(a)(9) 
states that an educational agency or in- 
stitution must make •a reasonable 
effort- to notify the parent of a student 
or the eligible student of the order or 
subpoena in advance of compliance 
therewith; ♦ ♦ 

Comment. Several commenters asked 
for clarification as to whether ^an edu- 
cational agency or InstitutiMi was re- 
quired to disclose information >from ^the 
education records of a student in those 
cases where the information could be 
disclosed without the written consent of 
a parent of a student or an eligible stu- 
dent. 

JRe^poftje. New s.ectlon 00.31(b) states 
that ''This section shall not be construed 
to require or preclude disclosure of any 
personally identifiable information. from 
the education records of a studoit by an 
educational agency or institution to the 
parties set forth iii paragraph (a) of this ' 
section." 

Otfier Chariffes, Stciion 99.31 When 
prkfT consent for ditclosure no* requirei 
incorporates material which appeared Jn 
•Section. 99.30i. Consenfpf the proposed 
ruies. , ' 

17. Section 99.32 Record of disclosures 
arequi^ed to be, maintained. 

Comment Several commenters ob- 
jected to t|e r^uirement that an cduca- 
tiojpal agdacy or institution maintain a 
record of parties who had requested, as 



well.as^those who ha*a obtained, hifor-t 
matlon from the education records of a 
student. . 

Response. Sectiwi 43iKb)(4)(A) re- 
quhres that ah educational agwicy.or in- 
stitution 



nuiiiiUiJi ft record,, kept with the .educitiott 
records, of dftch «tudent, which wlU Indicate* 
11 iridlvldumls, • • • agencies, or orsftnl**- 
tlons which have requested or obtained ac« 
cesc to a student's education^ records. * • 

The statute requires that a record be 
maintained of those parties who have 
"requested" information as wdl as those 
to whom Information has been disclosed.. 
No change has been: made In. the regu- 
lations. ' 

Comment A commenter asked for 
clarification regarding whether a reco]^ 
miwt be. inaintalned^ of a disclosure of 
ittformaticm.to a parsh't of a student or 
an eligible fliudent of informations con- 
tained in^ the education records of the 
student. 

-Besponjc. New section 99.32(a) (re- 
placing^proposed section 99.38) has been, 
modified to make it clear that an educft'- 
tional agency or Institution need not 
mi|intain a record of a disclosure of <iri^ 
formation to a parent o: a istudent or 
an eliglble^student-bf information fnwn 
• the education records <rf the student. 
Comment Several coounehters re- 
quested clarification as to whether or not 
an educational agency or institution is^ 
required to maintain a record of the dis-' 
closure of directory information. i 
Response. Section 99.32(a) makes it 
clear that ah educatloiud agency or insti- 
tution is not required to maintain a rec- 
ord of the disclosures of directory in- 
formation* Section 99.37 sets forth the 
requirements to be adhered to in the dis- 
closure of directory information. \ 

Comment Two commenters asked for 
clarification regarding how long the rec- 
ord of disclosures of information ccm- 
talned in the education records of a stu- 
dent must be retained by ah educational 
agency or institution. 

JB«pqn5«. The record of disclosures of 
Information contained in the education 
records of a student is considered to be a 
part of the education records, a stu- 
dent; therefore, the record of disclosures 
must be retained as.long as the education 
records of a student ^to .which they relate^ 
are mahltained by an educational agency 
or institution.^ ^ 

Other Changes. Section 99.38 Record 
of access of the proposed rules has been 
remmibered and retitled section 99.- 
32 i^ecord of disclosures required to he 
maintained, 

IS. Section 99,33. Limitations on re- 
disclqsure. 

Comment. A commenter, asked for clar- 
ification as to whe^er information coh- 
taihed in the education records of a stu- 
dent which, is disclosed to a centralized- 
personnel bureau could be referred to 
various offices which might wish to con- 
sid^ a student f or.employment, 

Jfee^ponse. Sectibn 99.33 (a>- (proposed 
99.39) msJcai it clear that when informa- 
tion contaix^ed Jh the education records, 
of a student is difsciosed to an ii^stitution. 



agency, or oiganization^the information^ 
may be used^by its oUcers, wtfployew,. 
and agenfe; l)ut:dnly foiCthe pufpQse for 
which.the disdoismre was made; 
. C<mment. A comi^ clar- 
Ificitidh j^arding^whethler inf dm 
disclosed^ from thenfHdu<»^^^^^ 
a student to a; third parfer^ijlefore the ef- 
fective date; of.sfetibiuJi38iot the- Act 
could be redlscloscd wltKout ttie written 
consent of a parient of a student o^ah^elir. 
gible student! r ; - 

iJesponje^'Tfae jslatutory requiJ^ 
that an educaSlonaira^ehcyvdi^ tnstifri^^ 
tion not lelease ififoriimfloil to'a^/to^^ 
party exc^t on the^condiUofi: 
information ;n6t fie-Miscldsediridthout^ 
"the written consent of :th^5«Mreht^'tlelir 
gible student wai hot bperatlye iiHtll the 
effective datecof :the A^t; The condition 
cannot^ therefore, be ^Imposnl^.w^ 
«)ect to Ihformatlohreleased prlorto the 
effective dateof-theAct^r. : ' 

Comnent;\,K:iQ<mij^^ 
that iMX cducatictod fien^ ihstitu- 
Uontbe.requirea to^bbtiln a wrlttemas- 
sunmce from a thl^d party that thies party ^ 
wlU\n6t. disclose^ aiSr Jiifdifflitioh^from 
the education^recof da of ar»tudcht with- 
out the written comeht^^ of a parent 'ot a 
student or an>f^eMgible' stiide^^ 

Response: SectIon'99:3S(b) which pro- 
vides a tVu:ocedure :t6^meet\the f cquire- 
meiit of section 438(b)L(4) (B) requires/ 
that each edt^tiohid agehcy or ihsU-i 
tutloh inform |i third pafty to whbm. 
infpnhatioh from, the educatloh'^recbrds 
of^a.student is;,diiclosed that. the .tWrcl: 
party-may ri6rdlficl6se:any Jnfdnnatlon 
without ;the written^ consent ;df a parent 
of a student or^n eliglblestudeht. How- 
ever, nothing in: "lectior^ 438 ot the.Act 
or 'this, part would preclude, m i^uii-. 
tional agency dr'lhstitution from adoptr 
ihg a policy of requiring a wfitten assur- 
ance from a tWrd . party before 
disclosing information from the^ educar 
tlon records of :a 'student. 

0£/ter (T^nber. Secti6n.99.39 ^rans- 
fer of informatioh^hy third, parties Ah 
the proposed rifles has bech renumbbred 
and retitled section 99.33 Limitations ch 
redisclosurel , T 

19. Section 99.34* Conditions forrdis- 
closure to, officials J of other schools and 
school sysiem$.. ' ; , 

Cdmmen<;.^everalvc6mmenters indir 
cafed" toat :it: dlfla- 
culVfor-an; educational agency or < Insti-e v 
tutJon tq^notlfy parentiof^a sj^dent:or 
an eligible, student of .the transfer of 
the education reco^ of & student to 
jmother agency or institution, because 
usuaUy .the. ediwatlonal agency or ii^ti- 
tutlon.didr h6t;have^ hew address for 
the parent of ; eUgiblei>udent.. ^ ^ - 

Response. New , Benetton 99734(a) re-^^ 
quires' that eacH 'educational agency^o^ 
institution traiisfefringi^ the .education 
records of a student mt*e a.reasonajjle 
effprt:to notify a pwin^ oljii^studeht or . 
an eligible student of .ttie ^trtihsfer of 
the -records. Under the reidsed^ legulat; 
tloh, this" requirement Is met. if the^ 
agency of ihstitutloh hidudei. a notice 
in ItS' pdliclw^and ptiJdcdures. develbpcd 
under Section 99.^5 that^lt forwards, edu- 
cation records to a school, on requftiti 
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In which the student seeks or Intends to 
enroll. The requirement would also be 
met If a letter is sent to the last known 
address of the parent or eligible student. 
Ah educational agency or institution 
may transfer the records without wait- 
ing to receive an acknowledgement from 
the parent or eligible student that he or 
she has received the notification. The 
sending school is not required to further 
notify a parent or eligible student in 
those cases in which the transfer of the 
records is initiated by the parent or eli- 
gible student at the sending school. 

20, Section 99,35 IHsclosure to cer- 
tain Federal and State officials for Fed- 
eral proffrdm purposes. 

Comment, A commeuter asked for 
clarification regarding whether Federal 
officials, other than those Federal offi- 
cials listed in Section 438(b)(3), could 
obtain information from the education 
records of a student without the writ- 
ten consent of a parent of a student or 
ail eligible student. 

Response. Section 438(b) (3) enumer- 
ates the purposes for which certain Fed- 
eral and State officials who may obtain 
Information from the education records 
of a student without the written consjent 
of the parent of a student or an eligible 
student under Section 438 of tl.e Act and 
this part. It does not represent wi at- 
tempt at an exhaustive list}ng^ of all the 
specific authorized represenUtives of 
those officials who might have responsi- 
bility for performing the 'functions de- 
scribed in 438(b) (3) . 

Other changes. Section 99.37 Release 
to Federal and State officials of the pro- 
posed rules has been renumbered and re- 
tltlcd Section 99.35 2>isc^osure to cer- 
tain Federal and State officials for Fed- 
eral program purposes. 

21. Section D9.36 Conditions for dis- 
closure in health and safety emergen- 
cies*. 

Comment. Two commenters recom- 
mended that the regulations specify that 
the v/rltten consent of a parent of a stu- 
dent or an eligible student is not re- 
quired for the disclosure of information 
from the education records of a student 
in a health or safety emergency. 

Response. Section 99.31(a) (10) states 
that an educational agency or institu- 
tion may disclose information from the 
education records of a student without 
the written consent of a parent of a stu- 
dent or an eligible student in a health 
or safety emergency, subject to the con- 
ditions set forth In section 99.36. 

Comment. A commenter stated that 
the decision as to what constitutes a 
health or safety emergency should be 
left to the discretion of an official of an 
educational agency or^ institution. 

Response. Section 99.36(a) states that 
an educatIo':ial agency or Institution may 
.dlsclbse Information from the educa- 
tion records of a student in a health or 
safety emergency, but .does not specify 
what constitutes a health or safety emer- 
gency. Each educational agency or in- 
stitution must decide if there is a health 
or safety emergency which requires the 
disclosure of information from the edu- 
cation records of a student without the 
written consent of a parent of a student 
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or an eligible student. Section 99.36(b) 
enumerates the criteria to, be used by an 
educational agency or Institution in mak- 
ing a decision as to whether or not to dis- 
close the information without written 
consent. " _ , 

Other Changes. Section 99.35 Release 
of information for health or safety cmer" 
gencies of the proposed rules has been 
renumbered and reUtled section 99.36 
Conditions for disclosure in health and' 
safety emergencies. 

22. Section 99,37 ConditioTis for dis- 
closure of directory information. 

Covunent. Three commenters re- > 
quested clarification regarding what 
would satisfy the requirement that an 
educational agency or institution give 
public notice of the categories of infor- 
mation that it has designated as direc- 
tory Informatlofi. The commenter sug- 
gested that the regulations specify that 
In the case of an institution of postsec- 
ondary education a notice in the school 
catalog would satisfy the requirement. 

Response. New section 99.37(b) states 
that an educational agency or institu- 
tion shall "give public notice." The actual 
mvins to be used is to be determined 
by each educational agency or institu- 
tion. An institution of postsecondary 
education could, for instance, publish the 
required notice and/or an article ex- 
plaining It in the student newspaper, tind 
make copies of the notice available at 
various department and school adminis- 
trative offices. , 

comment. A, commenter suggested 
that cACh educational agency or institu- 
tion be required to provide notification 
on ah annual basis to parents of students 
or eUgible students sixty days before the 
beginning of the school year as to the 
categories of personally Identlflable in- 
formation #hich,the educational agency 
or Institution hnE deslgnated/fcs direc- 
tory Inf ormatlon. Jf a parent of a student 
or an eligible student wanted to prohibit 
the disclosure of any category of Infor- 
mation, he or she would be required to 
inform the educational agency or in- 
stitution before or by the start of the 
school year. 

Response. It was felt that it would be 
extremely difficult for an educational 
agency or Institution to provide notifi- 
cation to parents of.students or eligible 
students 60 dtys before the start of the 
school year. Many educational -agencies 
and Institutions, particularly Institutions 
of elementary and secondary educatloii, 
employ a limited number of; individuals 
during the school vacation months. In 
addition, many educational agencies and 
Institutions do not hive an accurate list 
of students who will be In attendance at 
the agency or instltiition until ttie open- 
ing day of school or classes. 

Comment. Several commenters indi- 
cated they felt that there should be re- 
strictions on the disclosure of directory 
information by an educational agency or 
institution. 

RespoTise. An educational agency or 
Institution which has followed the pro- 
cedures set forth under section 99.3J,m*y 
disclose directory information to any 
member of the public. Nothing In sec- 
tion 438 of the Act or this part would 
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preclude an educational agency, or in- 
stitution adopting a more restrictive 
policy regarding the disclosure of direc- 
tory information. 

StJlFAIlT Er-ENFOacEMENT 

23. Assurances required-^general. 
Comment. Two commenters suggested 

that each educational agency or Institu- 
tion be required to submit copies of th> 
policies and procedures It has adopted In 
order to comply witli. section 438 of the * 
Act and this part, either in place of or in 
addition, to the required assurance. , • 

Response. Submission of copies of 
policies and procedures adopted by t^u- 
catlonal agencies or institutions is not 
considered to tie an effective means of 
monitoring compliance with sectlph ^3S 
of the Act and this part, since It is.an In- » 
stItutlon*s practice which is of primary 
importance. However, the policjes-andk 
procedures formulated and adopted by 
an educationia agency or Institution wlU 
be subject to review by thc office wtab^ • 
lished under section 99.60 as a part . of 
its Investigative function. . 1 ^ 

Comment. A conunenter recommended ^ 
that the. requirement that eadi educa- 
tional agency or Institution submit an^ 
assurance that it* is In compliance and 
Vill continue to comply with section 438 
of the Act and this part be deleted be- 
cause it has no statutory basis. 

Response, The reqtUrement that each 
educational agency or institution submit 
an assurance that It is In compliance has 
been deleted, primarily, to .avoid addl- ^ 
tloned paperwork burdens on the educa- 
tional community. The assurance re- r 
quirement for subgrants and subcon- ; 
tracts has, likewise, been deleted. 

24. Assurancesr^onflict with-State or 
local law. J 

Comment: Several commenters , Indl- - 
cated they felt that the procedures for a 
waiver of the requlrementts of section 438 
of the Act^and this partset forth In sec- 
tions 99.63(b) a'rid (c) ot the proposed 
rules were either unnecessary or inap- 
propriate. . ^ ^ 

Response. StcUons 99.63(b) and (c) of 
the proposed rules have been deleted. 
The section has been modified to provid^ 
that each educational agency or insUtif- 
tlon shall inform the office designated to 
administer the Act if a SUte or local 
law exists which conflicts with the re- 
quirements of section 438 of the.Act and 
this part. ^ ^ * ^ 

25. Section 99.62 Reports and records. 
Jjommerct. A commenter recomniended ^ 

that section 99.64 be rcvibca to specify 
the types of records and reports which 
are to maintained by each educaUonal 
agency or institution 

Response. The Intent of section 99.62 
(proposed isectlon 99.64) Is to ensure that 
each educational agency or institution 
will provide re<iords or reports which 
may be required by the office or review 
board to carry out their assigned func- 
tions. 1^ nature of such reports wid 
records must be determined on a case- ^ 
by-case basis. No change has been made 
Inthe regulations. 

26. SecUon fl9.63 Complaint proce- 
dures. 
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Camment:Seyet$i, commenters recom- 
mended fhat section 00.65 (b) of the pro- 
ppeec^ rules which established aaso-dAy 
-^limitation for the filing of oomplaints be 
deleted' beduise. It vr^s ini^}propriftte. 

RespoiiMe. Section 99.05(b) has been 
.deleted.. ' - " 

Comment. A cwnmehter surr^ested that 
the complaint procedures specify the in- 
fdnriaUbh which is to be contained in a 
complaint. ~ v ^ 

Response, It was felt that most.com^ 
plalnts^ will contain the minimal ihfor-^ 
maition^ ^hlch is necessary to b^gln an 
Investigation of a complaint of an alleged ' 
violation of section 438 of the Act or this 
par*. It is the responsibility of the blBce, 
as a part of its Investigative function, to 
obtain; kdditlonal information from the 
concerned complainant and educational 
agency or institution. No chanjje has been 
made in the regulations. 

Effective date. These regulations shall 
be elTective on June 17, 1975.. 

Dated: June 8, 1975. 

Davxd Mathkws, 
Secretary pf Health, 
Education, and Welfare. 
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AuTHORrrt: Sec. 4W, Pub. L..90-^47, Title 
IV, as ain«ndect, 88 Stat. 671-S74 <20;i;.S.C. 
1232g) uQlMt othtrwUe ;jiot«<l. 

SubpfKtA-^GMtral 

% 99;i ' Appliaibilityof p«rt« 

(ai ITiis part applies to all educational, 
agencies or Instltutlohs to which, ftmds 
are made available under any Federal 
[program for which the U:S. Cwmnls- 
^oner of Educatlcb has administrative 
rwponslbllity, as speciiled by Iaw<or by 
delegation of authority pursuant to lawll 

(20 U.8.C. X230, i232g): 

(b) Th\s part does not apply to aiv 
educational agency or Institution solel^r 
bNecaiise students attending that non- 
monetary agency or Institution receive 
benefits' under one or more of / the Fted^*. 
eral programs referenced -in. paimgi^h 
(a), of thiit section;, if no funds .under 
those programs are made avaUable to the 
agency or institution itself. 

(c) For the purposes of this part/funds 
will be considered tb^ have beini made^ 
available to. aii agency or iiistitiiUoh? 
when funds under~one or^mbre^of the 
proi^ams referenced la paiagiaph (a) 



dent: the student's name, address, tel- 
ephone number/ date a^^ birthi 
major lS<ad ofstudy, lArUcipatloh in bf^^ 
fioially itK5pi»i«^ tetlrtUegvand 
wdght^ and height of rmemberil of athletic 
^ams/datM pf attendance, de " 
alwards recieived;t*icinostreceptprefld^ 
educaUonal aigfncy^ or Institution «C- 
tended:by the stiideni. and bthcr/slmilaf. 
Information* ^ - ^ . ' r 

(20 Tj.s'p. (6) U) ) • ^ ' 

'XHscloaurev means :^rmittit^^ 
or the ffJease. transfer/ or* other <^ 
munlcaUon:;oifteduca^t\ x^ni^ of 
student or. tlM personal^ iti^ 
formation contained therein, orally or iii 
wrlUng, or by .electronic meaic»; or by> 
otherm^uQs ti^^'l^ v ' 

* ^lEdu<»tU«(ti Jhstftutiori" .«r *5edu<cia-. 
tidnal ag^Scy^ Instltutib^^^^ 
public ^^br^iMtlvate ragehcy or* inatituUMi 
whlch> Is-^thie rec'^loat of f unda^ undM*^ 
any >FM«ralt proghun ref enob^ 
*f W,l(a): OTie :tehaj:«fen to^^t^^aie^ 
orr>institutk»x rocipiddt as ^a;.whMe, -In-^' 
cluding aU .of Ita c^pane^ 
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99.8 FormiUation of Institutional 

and procMluret. 
09.8 Annual notification of lishts. 
99.7 Limitation on walven. 
99J FeM. 

Sukpait a«>lmptcHon and K«vl«w ot Education 
Records 

99.11 Right to Inapect and rerlew education 

records. 

99.12 UmlMitloaa on right to Inspect and 

review education records at the 
Ikwtaecondary level. 

99.13 Um'tta^on'oii desiructlon of educa- 
^ tlon records. 

a^aiNirt C-^mendnwfit vf Educatfefi Hecot^ 

99:20 Request to amend education records. 
99^1 Right to a hearing. 
99iQ Conduct of the hearing. 

Momri O— CHsdMure aC ferMMlly IdMitinafcle 
Information From Education Ho 

99^ 

99.31* 

99.32 

99.33, 
99.34 

99.35 

99.33 

99.37 



of '^ secUcm; (1) Are provlded^to the l&hook, or depart^ 

..r^.^ «w i«.f If 1 * — i^:^^' . .i|pd:9li£ll,A^. bfe to :r«fer/ttf?ode or 

moreof tbcie components aepante f xtkn^ 
ttota|i<»>^;ot;hi^ti > 

J"£ducaMoiX' ^l)corda** (a) xnaana.tboae ' 
recordaVwhleh:' (1) Arc directly ; related. « 
to.i ttudeht;:imd' (2^ : are maihtalriad by^ 
iui^educattqnia;agency br lhititutldii%or\ 
bra paftr'acting for the agency «oi>^r 
a,titutloii ^ V ' j y 

(b) Hie term does not includes 



agency or^imtitution tor grant,. eontnU:!^ 
aubgrant, or subcontrMt, or (2hite:pr6^ 
vided to ttiidenta attending, the ag^mcy 
or institution and jhe funds mar^be'piiad' , 
to the agency or Institutlod by thoae 
students for educational putpoa^^.atich 
as under the Basic educational. Oin>or^ 
tunity^ Grants .Program , and' this t3uar-\ 
anteed Student Loan ^Program. (Tl^eii* 
IV-A-1 and IV^^ resjpecUfeJ^rjJrf t^^^ 
Higher Education Act oi^ 1966; « 
amended). *^ ' * 



f20 VBcr 1232*^ " ^^^l Hecord*. of instructional^ super- 

'J / ^^^^Vv ^ , vlaory/andadministrativerpewonnaland 

(d) Except as otlwM^wsp^djlkJ^ educaUoiM.pfcsonnelCatklllary thereto 

provided;>this part.applies .tb\ed^tion whlchi — 

records c*rshidcnts>yhoart or have beeii^ " (1) Are in the sole possession of^tfet 
in attendance at the educaticMoial ageoorv* .maimer ttiereof .iud 

or institution w^ich znidntains the^rec? (11^* Are' not.acccsslble or revc^dad} to 

ords. - any other Individual; dxoejH V 



,k.eo 

99.01 
99.92 
9943 
99.94 

>9.ee 

99:67 



Prior consent for dlecloaure required. 
Prior eonaent for dUcIoeme not re- 
quired. 

Record or dUcloeures required to be 

maintained. 
Xbnltatlons oh redUcIosure. 
Condition* for dlecloaure to ofBclals 
of other schools br school sytteme. 
DUdoaure^^to^ certain Federal and 

Stata officials. 
Condlttona for disclosure In health or 

safety emergencies! 
Conditions, for disclosure of directory 
information. 

SuMart &--EiirarcenMfll 

Ofllce and rerlew board. 
Conflict with State or local laiw. 
Rapdrts iand records: 
Complaint prodedure. 
.Mrxnlnatloo oC funding. 
Hearing procedures. 
Hearing bafoc^i Panel or a Rearing 
Officer. . ^ , ^ 

Inltl^, dedsloQ;, iiiisl decision. 



(20 U.6.C. uaag) ' 
§ 99.2 Purpose* 

The purpose of thislMtrt is io aettorth 
requirements goverhing.the pix>tisct&iya of 
privacy of .parents^ axkf students undei^ 
section 438;, ot the .General Education 
Provisions Act, as amended. , ^ 
(ao;tT.8.o. >j2a9g) 

§99.3 DefiiUtiomi* - . ^ 

Ac1iwdii:iki8Part: 

"Ac^i**' nfeaiis the General Education 
Proyiilpris Act. Oltle IV ot Pub. .14.90^247, 
"asaijiehded; ' 

' "Attendance*' at an agency or InsUtUr 
tlon incUideSf hurts iiotjimited to^^ (a) 
attendance in;j|^rsoh and ccnrespond^ 
ence, 1^ (b)\ the period durtnjf irtiich 
a penm ii woncing under alworic-s^idy 
program; ' ^ * ^ 

''Como^ mdms-Uie 11.8. Com- 
missioner of -Education. ^ 

(20 UJS.C\l9Sag) - 

"Dlrectorr information** .thdudes the 
foUowlng.inf ormation relatlxig .to a ittt«> 



tute.^F6r-the purpose of this definition^ 
a "subsfitiiie!' means an ixidlvlduA f;ha 
perform on:a:tetnporary basis the du^tieg^ 
of the;indiYidual\wh^ .made'tht rer ord, . 
and does not*refer to an todiylduaLwho 
peman.ently. succeeds'the maker^cf the 
record In his^or her position. , . 

(2) .RecditSs ot a law enforcement unit. 
« ^f an educatlonia* agency' or instltutlous 
whichare:, 

^^'.S^) Maintained apiartfroixflhe records 
described in paragrapH (a) of this deflni« 
tidnt X ' ' I 

(ii) Maintained soldy for lawinf orce- 
m^t purposes, and' ^ ' ^ 

<iii) Noydisclosed to* individuals other 
than law aafokeimmt-6flld%ls of Hit:, 
same Jurisdiction: 7YotKded,aiut edu<m-^ - 
^Uon ^records maintained bs^ th«f- educa- 
tidnaMagene; mr-inatittttlbrf^lahr n^ 
closed to^the person*!^- ofr^the law enr " 
fmemlmlkiinif:. ' / - 
' "><3>tD. jReooftU rda ai[indlTid« 
ual who is mploye^ .by an;edueatl<nua 
^si^hikgrorlngtitotfc^^ . 

'(AY Are maicie iand^inaintatncxl In^ thr . 
nonnal cpiuie ojrbtiilnewf ^ ' 
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(B) Relate exclusively to the individ- 
ual in that individual's capacity as an 
employee^ and 

(C) Are not available for use for any 
other purpose. 

(ii) This paragraph does not apply 
to records relating to an individual in 
attendance at the agency or institution 
who Is employed as a result of his or her 
status as a student 

(4) Records relating to an eligible 
student which are: 

(i) Created or maintained by a physi- 
cian, psychiatrist, psychologist, or oUier 
recognized professional or paraprofes- 
sional acting in his or her professional or 
paraprofessional capacity, or assisting in 
that capacity; , 

(ii) Created, maintained, or used only 
in connection with the provision of treat- 
ment to the student, and 

(iii) Not disclosed to anyone other 
than individuals providing the treat- 
ment; Provided, That the records can be 
personally reviewed by a physician or 
other appropriate professional or Uie 
student's choice. For the purpose of this 
definition, "treatment" does not include 
remedial educational activities or activi- 
ties which are part of the program oi 
instruction at the educaUonal agency or 
institution. 

(5) Records of an educational agency 
or institution which contain only infor- 
mation relating to a person after that 
person was no longer a student at the 
educational agency or institution. An 
example would be information collected 
by an educational agency or institution 
pertaining to the accomplishments of its 
alumni. 



(20 U^.C. 1232g(a) (4) ) 

"Eligible student** means a student 
who has attained eighteen years of age, 
or is attending an institution of post- 
secondary education. 

(20 U^.C. 1232g(d)) 

••Financial Aid", as used in §9i>.jl(a) 
(4), means a payment of fund» provided 
to an individual (or a payment in kind 
of tangible or intangible property to the 
individual) which Is. conditioned on tlie 
individual's attendance at an educational 
agency or institution. 

(20 U^.C. 1232g (b)(1) (D) > 

"Institution of postsecondary educa- 
tion*' means an institution which pro- 
vides education to students beyond tlic 
secondary school level ; "secondary 
school level" means the educational level 
(not beyond grade 12) at which second- 
ary education is provided, as deter- 
mined under State law. 

(20 U^.C. 1232g(d)) 

"Panel" means Uie body ^Vlllch will 
adjudicate cases under procedures set 
forUi in H 99.65-99.67. 

"Parent" includes a parent, a guardian, 
or an individuai acting as a parent of a 
student in the absence of a parent or 
guardian. An educational agency or in- 
stitution may presume the parent has 
tlie authority to exerciso the rights in- 
herent in the Act unless the agency or 
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institution has been provided with evi- 
dence that there Is a State law or court 
order governing such.matters as divorce, 
separation or custody, or a IcfifWy 
binding instrument which provides to 
the contrary. 

"Party** means an individual, agency, 
institution or organization. 

(20 U.S.C. 1232g(b) (4) (A)) 

"Personally identifiable" means that 
the data or informaUon incluues (a) the 
name of a student, the student's parent, 
or other family member, (b) the address 
of the student, (c) a personal identifier, 
such as the student's social security 
number or student number, (d) a list 
of personal characteristics which would 
make the student's idenUty easUy trace- 
able or (e) other information which 
would make the student's identity easily 
ti*aceable. • \ 

(20 U.S.C. 1232g) 

"Record" means any information or 
data recorded in any medium, including, 
but not limited to: handwriting, Pjint, 
tapes, film, microfilm, and microfiche. 
(20 U^.C. 1232g) 

"Secretary" means the Secretary of 
the U.S. Department of Health, Educa- 
tion, and Welfare, 

(20 U.S.C. 1232g) 

"Student*' (a) include^ any individual 
with respect to whom an educational 
agency or institution maintains educa- 
tion records. ' , ^ * 

(b) The term does not incluae an in- 
dividual who has not been in attendance 
at an educational agency or institution.^ 
A person who has applied for admission 
to, but has never been in attendance at 
a component unit of ah institution or 
postsecondary education (such as the 
various colleges or schools which com- 
prise a university) » even if that indi- 
vidual is or has been in attendance- at 
anotlwr component unit of that institu- 
tion of postsecondary education, is rot 
considered to be a student with respect 
to the component to which an applica- 
tion for admission has been made. 



(20 U.S.C. 1232g(a) (5)) 
§ 9UA Student rigliW. 

(a) For tlie purposes of this part, 
whenever a student has attdihed eight- 
een years of age, or is attending an in- 
stitution of postsecondary education, the 
rights accorded to and the consent re- 
quired of the parent of the student shaU 
thereaft-cr only be accorded to and re- 
quired of the eligible student 

(b) The status, of an eligible student as 
a dependent of his or her parents for the 
purposes of § 99.31(a) (3) does not other- 
wise affect the rights accorded to ana 
the consent required of the eligible stu- 
dent by paragraph (a) of Uiis section. 

(20 U.S.C. 1232g(d)) 

(c) Section 438 of th© Act and the 
regulations in this part shall not be con- 
strued to preclude educational agencies 
or institutions from according to stu- 
dents rights in addition to those ac- 
corded to parents of students. 
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§ 99.5 FormuUtion of insliluUonal pol- 
icy and procedures, 
(a) Each educational agency or insti- 
tution shall, consistent with the mliu- 
mum requirements of section 438 of the 
Act .and this part, formulate and adopt 
a policy of— . 

(1) Informing parents of students or 
eligible students of their rights under 
§ 99.6; 

(2) Permitting parents of students or ^ 
eligible students to inspect and review the 
education r^ords of the student in ac- 
cordance with § 99.11. includhig at least:, 

(i) A statement of the procedure to be 
followed by a parent or an eligible stu- 
dent who requests to inspect and review 
the education records of the student; 

(ii) With an underatanding that it may 
not deny access to an education record,^ a 
description of the circumstances in 
which the agency or institution feels i^ 
has a legitimate cause to deny a request 
for a copy of such records; 

(ill) A schedule of fees for copies, ana 
(iv) A listing of the .types and loca- 
tions of cducaUon records mainUined by 
the educational agency or insUtutlon 
and the titles and addresses of the offi- 
cials responsible for those tecords; 

(3) Not disclosing personally identifi- 
able information from the education rec- 
ords of a student without the prior writ- 
ten consent ot the parent of the student 
or the eligible, student, except m other- 
wise permitted by §3 99.31 and 99.37; the 
policy shall include, at least: (I) A state- 
ment of whether the educational agency 
or institution ^vill disclose personaUy 
identifiable information froi^i the educa- 
tion records of a student under I 93.31 
(a)(1) and, if so, a specification of the 
criteria for determining which parties 
are ''school offlcials" and what the ^u- 
cational agency or institution considers 
to be a "legitimate educational interest , 
and (ii) a specification of the personally ^ 
identifiabie information to be designated 
as directory information under S 99.37; 

(4) MainUining the record of dlsclO" 
sures of personally Identineble informa- 
tion from the education records of a stu- 
dent required to be maintained by I S9 32, 
and permitting a parent. or an eligible- 
student to inspect that record; 

(5) Providing a parent of the student 
or an eligible student with an opportu- 
»nity to seek the correction of education 
records of the student through a request 
to amend the records or a hearing under 
Subpart C, and permitting the parent 
of a student or ah eligible studenc to 
place a statement in the education rec- 
ords of the student as provided in 
$ 99.21(c): . ^ ^ ^ ^ 

(b) The policy required to be adopted ^ 
by paragraph (a) of this section .shrtl 
be in writing and copies shall be made 
available upon request to parents of stu- 
dents and to eligible students. 



(20 U.S.0. 1232g (0) and (f) i ' 

§ 99.6 Annual noiEficatioti of righls. ' 

(a) Each educational agency or in- 
stitution shall give partots of students 
in attendance or eligible students in at- 
tendance at the agency or institution 
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. . fttmittd notice sudi lAeims m iire rea-* 
sonMr, ^ii^y to Inform them of the 
following^: 

* (1> Tlieir richte nnder seetM CM of 
the Act; the mndAtions In^Ms p«rt, wad 
the iMdlcir adopted :im<to MJi; the no* 
tloe thai! alio Inform x^mnte of atudentt 
or dlffide ftodcistc of the locations 
wbeve^cofxtes dCrthepoUcy iiuiy be <^ 
tained;. and . ^ 

N Ttae^rlffat'ta file complaihts under 
>t cbncernina -alleged faHuries by 
the educational acency or Institution to 
comply. :idth.tbe:re4Uirment^ of section 
4pt of tlie Act iand^ this.]^ 

(b) Affniciei and institntidos of ;eief 
mentary ;and se6(mdaxy^ education shall 
provide for the need.to effectively notify 
parents of students idenUfled as having 
a;piimary or homie language other tlian> 
EniOlih. - 

lao-trAc. lass^(e)] 

'i 99*7 LimiutiMU on wiiivert. 

Ca> Subject to ihe liinitotions in this 
section and I a parent of a student 
or a student jnay waive «)y of his or her 
rl^ts. under section i|3a of the Ac^ or 
tUs pari A waiver Shan not be. wid 
unless in writing and signed, by the iMur- 
ent or student, a8* ai^h>priate. 

(b) An educational agency or iiutitu- 
tidn may not require that a^ parent of :a 
student or student waive his or her rights 
under Mction 438 pf the Actor this part. 
This paragraph does not preclude an 
educational agency- or institution from 
re<|uesting such a watv^. 

(c) An -individual who is an applicant 
for admission to ah ihstituiion of pc»t* 
secondary education cmt is a student: in 

' attendance' at an institution of postsec^ 
ocdary education , msy- waive his or her 
right to inspect and review confidential 
letteiv and oonfldimtial statements of 
reoommendatloh described in I M«22(a) 
<S>>xcept t&ai the walv«r may apply to 
-traciOdcntial ^letters and statements only 
Jf : (1) The applicant or student is, upon 
lequest; n6tifled of the names of an in- 
idhriduaIs:]»ovldittg the letters, or^state* 
medtsr (2X therletters or statements are 
used onhr f or the, imrpbee for wl^h they 
wm originally intendedt aad 1(3) such 
waiver Is not required< by the agency or 
Insttiutioa ai i condition of admission to 
m' reoelpt of 'ady other service or benefit 
from the agency or institution* , 

(d) A]I>T7aii^ under paragraph (c) 
of this section must be executed by the 
individual, reganness of age, rather than 
by the parent of the individual. 
. <e> A waiyer unider this, section niay 
be, made with re^^t to specified clMses 
Tof : (1) Education records, slnd'^(3) per- 
fons.or insti^ons: 

(fXt) A waivex! under this section 
may be revoked with respect tetany ac- 
tSons occiuTlng after ihe revocation, 

(2) ' A revocat^h imd«r this paragraph 
must be in writings 

<3) If ,a parent of a studehtexeciites a 
waiver under 'this section, that waiver 
may ^be; rervoked by the student at any 
timt after lie mr she becomes an eligiUe 
student 

(30tri^. i9i3g(a)(i) (B) sad (c)}. 



8 99^ Fec^« 

(a) An educational ageucy or institu^ 
tionxnsy.cluu^ iafeefdr of odudU 
tlon records whidb^artmadef 6? the par« 
ents of students, students, andVeli^ttii^ 
students under sectioh 438 of the^Act 
and this part; Py^wMed} That the fee 
does not eifecttve&v prevent .thejM^ 
and students from exerdsMgtheii^right 
io inspect and review- those records. 

(b> An educational agency orihstitu- 
tioamay not charge a fee to search for or 
to-rotpeve the education recbrds/of a 
student 

iariyj3.c.233afe(»)<in 
SubpfMtB^nspeclkmahd R«^of 

S 99.11 Ks^t ji9 Jiupeet «nd reView eda- 
cstipa reconb; 

(a), Sach educatk)nja ^renpy or in- 
stitution, except as may be provided by 
1 99;12, shaU pehntt the iMurent Q^^^^ 
dttitor jjn^igihle jrfudent wbb or has 
been-in atlendance the! agency or in- 
stitution, to.in^t and review the edix- 
6ati<m records of th^e student. The siency 
orinstitution shall comply with a reqiiest 
witiiin a reasonable pariod of tiiMr but in 
no caMmore:than.45.da^iu:ter'the In- 
quest has been made. 

<b)^ The right to impect^ and.revlew 
education records under pturograf^ (a) 
of thlssectlottlncludes: 

(1) The right to a response from tiie 
educational ageocy :<»: institution to xea^ 
sonable requests for expliuoations: and' 
interpretations of the records; ahd 

(3> The right.to obtain copies of :tlie 
records from the>edUk^tloiiat::agexKy <^ 
institutkm where failure of the agency 
or institution to imivide the copied would 
effectively prcvent^^a parent or ^dlgf ble 
student from exerailng' the r1i^t to;in^ 
spect and Yvview the education ireoords. 

(c) An-educatlonal agency^ or ixistlttt^ 
tkm may presume'' that: either piarent^of 
the student has authority to inspect 
review the education records ^ the stii^ 
dent unless the agimcy or imtltuticm ^ 
been pnnrided .withvevldehce that ^^^ 
is a legally bhiding his^itmient; or a State 
law or court order gcv^inlng sticdi':!^^ 
ters as divorce, separation or custody; 
which provide to the cwitrary. 

8 99J2 LlaiiUtiotit right: 1o im|»ect 
And veriew iMlitcatkmf reeonb «t '^e 
jpostfceoiidsry lerel*^ 

(a) An: institution' of, postseccmdary ! 
educatioii'is not required by sectiim. 438 
of vhe; Act or thl5 partlto petmit a stu-^ 
dent to ihspect and jeview the f bUo^^ 
records: _ - 

CJT Flnanclkl records and statements 
of their parents or any Infohnatlon con-* 
taihed thmJn; 

- (2X ITonfld^tlalJetti^ and iDonfiden-^ 
Hal stf.temeuts of reconnneiklatldn^ 
whidi were pliiced in the educatkm 
records of. a student prior to Jatiuary. 1, 
m5;Prot>Wo*That: 

(1) The letten Und statements: were 
solicited Titba written assurance of oon- 
ISdentialitn or s^ and retained with, a 
documented undetstahdlng of oonilden-c 
tiality;and v • 



(ii). The lettew and statements are 
used only for the purpam f or they 
were specifically intended; ^ — r/- 

<8> Conflde^tiil' letters of xeeej^ 
datidn and 'oonfidential statements of 
recOTunendatlon yMik irm in 
the educatloii^ records of thr sliident 
rlrfter Jwuary^, if 75: V 
.<i)>Respectlhg:admiMion to an^^uca- 
tionallnstitutloh; : ^ ^ > ^ ^ 

(ii):Hes]^»ciing an applied 
plpyment^of , ' - . 

l<iil^;Reipcctlh^ ofan honor 

or^hwo»ry»fccogttltte 
the.stud«it;iwis wlvedf hls/orli«r^^^^ 
to te^t ^uttd i«ir*w thow; le^^ 
stateznrats: of tecoLmeni&itloit under 

(bhir:^ eduction 
' dentioontra-JhfdnlBattmr 
OM student; the^l^^ 
the tiiglble student frntytno^^ 
view or biB^inforined:of o^ MgiMit 
infbmiaticm. .w6lch pett&ins to that 
'sfodent' - ^" - f ' 



8 99^M ipmkMmjtM :4mtm^f-;i^: 

An educationai agency or institution 
is ndtpzedudedl^ seetk^ 
or this j^'Y]t>m^destro^^ 
records, subject^to-'the^fcakmlng^ttce^ 
tf<>^/-l" ^ ' ''-^ ' 

^ :(a)^ontie agency or instil 
destnjyranyjeducatlon «^ is 
an; dtttstandlxig, reqndit to izw^^ 
revleir themrii^ 

<b) Ea^iiltmalions placed in the educed 
tloh record uhder |'9t.31 shall be main* 
tained as.pro^^ ^ 

<c>/Qie reeded o<jM^^ 
1 1W.33 shaUjbe maintained for as^lopg 
as the i^uc^Ubh Record tosw it pet'^ 
^Ins is: maintained."^ * \ 

Mipart Cr-rAmeiidme^ 

, ^jaeooi^ ' ; 

899«26 llejaert ^ amend tinttitipn 



^ (a) The parent oTa student oraneligl*' 
ble studentwho^beiieves that liiformatioht 
contained in thef edbcatlbn records d^^ 
student ^tfNinaboiirati^^^ or misleading- or 
violates the jirimT^^ or other j^ts"of.the« 
student may rodUest thai^thd educational 
ageiicy or instituUbn which maintains 
the records ai^^ , 

<b> Thij : edueaUonai aigen^ or insti-* 
tutiph shall decide whether: to amiend tli« 
education records^of the student' in; ac'«^ 
cordiuice with the'i^^ a'rea-f 
sbi^l^ period of^^time of receipt of the 
request/';""'' \> ' / ^ r-'-.--- 

(e)iXf thevvducationb Instir 
tutlon ;docide8 to xeftxse to iunexu!" the 
i^csition moh^ student , in ac^ 
cordimeS with the MUjeri; it1^^ so'^iti- 
form^thi parentidf ^e sl^nt or the 
digiblo student of tlie refuMl, and advise 
the.parsnt or:the. eligMe student itfihe 
right to #hi^^ «jhder 1 

(ao:^AcLia|^sii)(a)i'^ ^ 
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§ 99.21 Right to « henring. 

(aJ An educational agency or insUtu- 
tloh shaU, on request, provide an oppor- 
tunity for a hearing in order to chaUenge 
the content of a student's education rec- 
ords to in&iire that Information in the ed- 
ucation records of the student is not in- 
accurate, misleading or otherwise In vlo.- 
latlon of the privacy or other rights of 
students. The hearing shall be conducted 
in accordance with § 99.22. 

(b) Ifi as a result of the hearing, tiie 
educational agency or institution decides 
that the information is inaccurate, mis- 
leading of otherwise In violation of the 
privacy or other rights of students, it 
shall amend the, education records of the 
student accordingly and so inform the 
parent of the student or the eligible stu- 
dent in writing. 

(c) If, as a result of the hearmg. the 
educational agency or Institution decides 
that the Information is not inaccurate,, 
misleading or otherwise in violation of 
the- privacy or other rights of students, 
it shall Inform the parent or eligible stUr 
dent of the right to place in ,the educa- 
tion records of the student a statement 
commenting upon the information in the 
education records and/or setting forth 
any reasons for disagfering with the de- 
cision of the agency or institution. 

(d) Any explanation placed in the ed- 
ucation records of the student under par- 
agraph (c) of this section shall : 

iV Be maintained by the educational 
agency or Institution as part of the edu- 
catfon. records of the student as long as 
the record or contested portion thereof is 
maintained by the agency or Institution, 
and • ' ^ 
. ' (2) If the education records of the stu- 
dent or the contested portion thereof Is 
disclosed by the educational agency or 
institution to any party, the explanation 
shall also be disclosed to that party. 

(20 U.S.C. 1232g(») (2) 1 
§ 99.22 Conduct of the hearing. 

The hearing required to be held by 
§ 99^1 (a) shall be conducted according 
to procedures which shall include at least 
the following elements: 

(a) -.The.hearlng shall be held within a 
reasonable period of time after the edu- 
cational agency or institution has re- 
ceived the request, and the parent of the 
student or the eligible student shall be 
given notice of the date» place and time 
reasonably In advanr':^ of the hearing; 

(b) The hearing may be conducted by 
any party, including an official of the 
educational agency or Institution, who 
docs not have a direct interest In the out- 
come of the hearing; 

(c) The parent of the student or the 
eligible student shall be afforded a full 
and fair opportunity to present evidence 
relevant to the issues raised under 9 99.- 
21, and may be assisted or represented by 
individuals of his or her choice at i>is or 
her own expense, including an attorney; 

(d) The educational agency or institu- 
tion shall make Its decision la writing 
•within ft'reasonable period of time after 
the conclusion of the hearing; and 



RULES AND REGULATIONS 

(e) The decision of the agency or ins ti- 
tution shaU be based solely upon the 
evidence presented at the hearing and 
shall include a summary of the evidence 
and the reasons for the decision. 
{20 y.S.C. 1232g(«) (2) 1 *f 

Subpart D— Disclosure of Personally Iden- 
tifiable Information From Education 
Records 

§99.30 Prior consent for dUclosurc re- 
qtiired. 

(a) (1) An educational agency of insti- 
tution ShaU obtain the written consent of 
the parent of a student or the eugible 
student before disclosing personally 
identifiable itiformatlon from the educa- 
tion record-j of a student, other than di- 
rectory information, except as provided 

<2) Consent is not required under this 
section where the disclosure is to (i> 
the parent of a student who is not an 
eligible student, or (ii) the student him- 
self or herself. 

(b) Whenever written consent is re- 
quired, an educational agency or institu- 
tion may presume that the parent of the 
student or the eligible student gimg 
consent has the a;uthority to do so unless 
the agency or institution has been pro- 
vided with evidence that tliere is a le- 
gally binding instrument, or a State law 
or court order governing such mattere ^ 
divorce, separation or custody,, which 
provides to the contrary^ 

(c) The written consent required by 
paragraph (a) of this section must be 
signed and dated by the parent of the 
student or the eligible student giving the 
consent and shall include: ^ . 

(1) A specification of the records to be 

disclosed, ^ 

(2) The purpose or purposes of the 
disclosure, and 

(3) The party or class of parties xo 
whom the disclosure may be made. 

(d) When a disclosure is made pur- 
.suant to paragraph (a) of this section, 
the educational agency or institution 
shall, upon request, provide a copy of 
the record which is disclosed to the par- 
ent of the sti?dent or the eligible student, 
and to the student who is not an eligible 
student If so requested by the student's 
parents 



{20 U.S.a 1232g(b)(l) and (b)(2) (A) 1 

§ 99.31 Prior consent for disclosure not 
required* 

. (a) An educational agency or institu- 
tion mV disclose personally identifiable 
Information from the education records 
of a student without the written consent 
of the parent of the student or the eligi- 
ble student If the disclosure is— 

(1) To other school officials. Includ- 
ing teachers, within the educational in- 
stitution or local educational agency 
who have been determined by the agency 
or Institution to have legitimate educa- 
tional in teresi«; 

(2) To officials of another school or 
school system In which the student seeks 
or intends to enroll, subject to the re- 
quirements set forth in § ?9.34; 
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(3) Subject to the conditioni> set forth 
in 5 99.35; to authorlr.ed representatives 
of: 

(i) The Comptroller General of the 
United States, 

(II) The Secretary, ^ 
(lii) The Commissioner, the Director 

of the National Institute of Education, 
or the Assistant Secretary for Education, 
or 

(Iv) State educational authorltiw; 

(4) m connecUon with financial aid 
for which a student has appUed or wWcli^ 
a student. has received; Provided, That 
personally identifiable infonnatlon ir<Hn 
the education records of the student may 
be disclosed. only as may be necessary^ 
for such purposes as: ,.^,4,^ - . . 

(1) To determine the eligibility of the 
student for fhiahcial aid, , , 

(ii) To determine the amount of the 
financial aidi 

(III) To determine, the coridltions 
which will be imposed regardhig the fi- 
iiahcial aid, or , 

(iv) To enforce the terms or^corioiT 
tionsof thcflnahclal aid; " , _ 

(5) To State and local officials w au- 
thorities to whom-informatioii Is specifi- 
cally required to bc reported or disclosed 
purauaht:to-State statute adoptcd^prior 
to November 19; 19.74. This subpara- 
graph apphes only to statutcaf wWch re- 
quire that specific information be. disf 
closed to State or local officialiiand does 
riot apply to statutes which^pemiit but 
do not regutre disclosure. Nothing In,^ 
this paragraph Shall prevent a State- 
from furtherllmiting the number or type 
of State or IckJiil officials -to whwii dis- 
closureis are made under this subpara- 
graph; - . ; *jL 

(6) To organizations ^ conducUDg^ 
studies, for, or on. behalf of,teducation»r 
agencies or institutions for the purpose 
of develQphig, validating, or ,^adsiilnl«- 
tering predictive tests,- administering 
student aid programs, arid tmprqyiiig. 
instruction; Provided^ That the studies 
are conducted in a manner which will 
not bfermlt theipersbriaridentificatlon of; 
students and thehr parents by individuals 
other thaii representatives of the orga- 
nization and the information will be de- 
stroyed when no longer- needed for the 
purposes for which the study was corir 

• ducted; the term "organizations" in- 
cludes, but Is not limited to. Federal, 
State and locar agencies,* and. iiideperid- 
ent organizatibhs; 

(7> To accrediting organizations ^Jn 
order to carry out their accrediting 
functions; 

(8) To parents 0/ a dependent stu- 
dent, as defined in section 152 of the 
Internal Revenue Code of 1954; 

(9) To comply with a judlclal order or 
lawfully issued subpoena; Provided, That 
the educational agenoy or institution 
makes a reasonable effort to notify the 
parent of the student or the eUglble stu- 
dent of the order or subpoena in advance 
of compliance therevith ; and 

(10) To appropriate parties in a health 
or safety emergency subject to the con- 
ditions set forth in § 99.36. 
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^L^^ section shaU not be construed (c) An educational agency or Instltu- 
to require or preclude disclosure of any tion shaD, except for tiie disclosure of 
personally identifiable information from directory informaUon under 5 99.37, In- 
toe education records of a student by an form the party to whom a disclosure Is 
^^Hnc f I ^u":^^ institution to the^ made of the requirement set forth in 
parties set forth in paragraph (a) of this paragraph (a) of this section 



section 

I20U.S.a I232g(b) (1>J 

§99.32 Record of disclosures required 
to be mainuined^^ 

fa) An educational agency or institu- 
tion shall for each request for and each 
disclosure of personally Identifiable In- 
formation from the education records of 
a student, maintain a record kept with 
the education records of the student 
which Indicate: 

(1) The parties who have requested 
or obtained personally identifiable infor- 
mation from the ''^ucatlon records of the 
student, and 

<2) The legitimate interests these par- 
ties had in requesting or obtaining the 
information. 

(b) Paragraph fa) of this section does 
not apply to disclosures, to a parent of a 
student or an eUgible student, disclosures 
pursuant to the written consent of a 
parent of a student or an eligible student 
when the consent Is specific with respect 
to the party or parties to whom the dis- 
closure Is to be made, disclosures to 
school ofiflclals under § 99.31 fa) (1), or to 
disclosures of directory Information 
imder § 99.37. 

(0) The record of disclosures may be 
Inspected; 

(1) By the parent of the student or the 
eligible student, 

'(2) By the school official and his or her 
assistants who are responsible for the 
custody of the records, and 

f3) For the purpose of auditing the 
recordkeeping procedures of the educa- 
tional agency or Institution by the parties 
authorized In, and under the conditions 
set forth In § 99.31(a)(1) and (3). 

(20 U.S.C. 1232g(b) (4) (A) ) 

§ 99.33 Limitation on redisclosnre. 

(a) An educational agency or Institu- 
tion may disclose personally identifiable 
Information from the education records . 
of a student only on the condition that 
the party to whom the information is 
disclosed will not disclose the Informa- 
tion to any other party without the prior 
written consent of the parent of the stu- 
dent or the eligible student, except that 
the personally identifiable information 
which is disclosed to an institution, 
agency or organization may be used by 
its. officers, employees and agents, but 
only for the punwses for which the dis- 
closure was made. 

(b) Paragraph (a) of this section docs 
not preclude an agency or institution 
from disclosing personally Identifiable 
information imder i 99.31 with the un- 
derstanding that the Information will be 
rcdisclosed to other parties under that 
section; Provided, That the recordkeep- 
ing requirements of i 99.32 are met with 
respect to each of those parties. ' 



120 U.S.C. 1232g(b) (4) (B) J 

§ 99.34^ Conditions for disclosure to of- 
ficials of other sehools and seliool 
systems. 

(a) An educational agency or institu- 
tion transferring the education records 
of a student pursuant to § 99.31(a) (2) 
shall: 

(1) Make a reasonable attempt to no- 
tify the parent of the jstudent or the 
eligible student of the transfer of the 
records at the last known address of the 
parent or eligible student, except. 

(1) When the transfer of the records 
is initiated by the parent or eligible stu- 
dent at the sending agency or institution, 
or 

(11) When the agency or institution 
include.*? r^ot^cK in its policies and pro- 
o: . . ..dd under §99.5 that it 

fi-* J ' a'Aon records on request 

to ^ ftc..JolJ^; which a student seeks or 
intenoi enroll: the agency or institu- 
tion does not h.a^^e to provide any fur- 
ther notice of *he transfer; 

(2) Provide the4>arerit of the student 
or the eligible student, upon request, with 
a copy ,(rf the education records which 
have been transferred; and 

(3) Provide the parent of the student 
or the eligible student, upon request, 
with an opportunity for a hearing under 
Subpart C of this part. 

(b) If a student is enrolled In more 
than one school, or receives services from 
more than one school, the schools may 
disclose information from the education 
records of the student to each other 
without obtaining the written consent of 
the parent of the student or the eligible 
student; Provided, That the disclosure 
meets the requirements of paragraph (a) 



of this section. 

|20 U.S.C. 1232g(b)(l) (B) J 

§ 99*35 Diselosure to eeruin Federal 
and State oflfieials for Federal pro- 
gram purposes. 

(a) Nothing in section 438 of the Act 
or this part shall preclude authorized 
representatives of officials listed in 
§ 99.31(a) (3) from having access to 
student and other records which may be 
necessary in connection with the audit 



tion of students and their parents by 
other than those officials, and personally 
identifiable data shall be destroyed when 
no longer needed for such audit, evalua- 
tion, or enforcement of or conipliance 
with Federal legal requirements. 

[20U.S.C. 1232g(b) (3)] 

§ 99.36 Conditions for disclosure in 
health and safety emergeneiec^ 

(a) An educational agency or institu- 
tion may disclose-personally identifiable 
information from the education records 
of a student to appropriate parties in 
connection with an emergency if knowl- 
edge of the information is necessary to 
protect the health or safety of the 
student or other individuals. 

(b) TI;e factors to be taken Into ac- 
count In determining whether personally 
identifiable information from the .educa- 
tion records of a student may be dis- 
closed under this section shall Include the 
folloT^flng: 

(1) The seriousness of the threat to 
the healthier safety of the student or 
other individuals; ^ - 

(2) The need for the information to 
meet the emergency; 

(3) Whether the parties to whom the 
information is (Jlsclosed are in a position 
to deal with the emergency; and 

(4) The extent to which time is of the 
essence in dealing with the emergency. 

(c) Paragraph (a) of this section shall 
be strictly construed. 

I20U.S.C.1332g(b)(l)(I)] 

§ 99.37 Conditions for diselosure of di- 
rectory information. 

(a) An educational agency or. institu- 
tion may disclose personally identifiable 
information from the- education records 
of a student who is in attendance at the 
institution or agency jf that information 
has been designf*ted as directory in- 
formation (as defined in § 99.3) jinder 
paragraph (c) of this section. 

(b) An educational agency or institu- 
tion may disclose directory information 
from the education, records of an Indi- 
vidual who is no longer in Attendance at 
the agency or institution without follow- 
ing the procedures under ijaragraph (c) 
of this section. 

(c) An educational agency or Institu- 
tion which wishes to designate directory . 
information shall give public notice of 
the following : 

(1) The categories of personally identi- 
fiable information which the institution 



and evaluation of Federally support^il lias designated as directory information; 



education prograins, or In connection 
with the enforcement of or compliance 
with the Federal legal requirements 
which relate to these programs. 

(b) Except when the consent of the 
parent of a student or an eligible student 
has been obtained under' $ 99.30, or 
when the collection of personally Iden-r- 
tifiable information is specifically au- 
thorized by Federal law, any data col- 
lected by officials listed in 5 99.31 (a) (3) 
shall be protected in a manner which 
will not permit the personal identifica- 



(2) The right ^ of the parent oJf the 
student or the eligible student to refuse 
to permit the designation of any of all 
of the categories of personally identifi- 
able Information with respect to that 
student as directory Information; and 

(3) The period of time within which 
the parent of the student or the eligible 
student must inform the agency or insti- 
tution in writing that such perscmalty 
identifiable-Information is not to be de- 
signated as directory information with 
respect to that student; i 

[20 UJ8.C. 1232g(a) (6) (A) and (B) 1 
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Subpart E — Enforcement 
§ 99.60 Office «nd review board. 

(a) The Secretary is required to estab- 
lish- or designate an office and a review 
board under secUon 438(g) of the Act. 
The office will investigate, process, and 
review violations, and complaints which 
may be iiled concerning alleged viola- 
•tions of the provisions of section 438 of 

the Act and the regulations in thi^-part. 
The review board wiU adjudicate cases 
referred to it by the office under the 
procedures set forth in §§ 99.65-99.67 

(b) The foUowing Is the address of tiie 
office which has been designated under 
paragraph (a) of this secUon: The 
rtoiily Educational Rights and Privacy 
Act Office (PERPA), Departaient of 
Health, ^ducslUon, and Welfare, 330 In- 
dependence Ave. SW., Washington, D.C. 
20201. 

(20 aS.C. 1232g(g)) 

§ 99.61 Conflict with Suie or Joc«l law. 

An educational agency or institution 
which determines that It cannot comply 
with the requirements of section 438 or 
the Act or of this part because a State 
or local law conflicts with the provisions 
of section 438 of the Act or the rtr^'i- 
tlons in this part shaU so advise the offic^ 
designated under 1 99.60(b) ,^tWn,^^ 
days of any such determination, giving 
the text and legal citation of the con- 
flicting law. 

(20 0.S.C. 1232g(l)) 
§ 99.62 Reports and records. 

Each educational agency or institution 
shaU (a) submit reports in the fonn and 
containing such Information as the or- 
flce of the Review Board may require to 
carry out their functions under this part, 
and (b) keep the records and &nord ac- 
cess thereto as the Office or the Review 
Board may flnd necessary to assure the 
correctness of those reports and compli- 
ance with the provisions of sections 4dtf 
of the Act and this part. 
(2o1jJ3.C. 1232g(f) and (g)) 
§ 99.63 Complaint procedure. 

(a) Complaints regarding violations of 
rights accorded -parents and eligible stu- 
dents by section 438 of the Act or the 
regulations in ttils part shall be submit- 
ted to the Office in writing. • 

Co) ( 1) The Office will notify each com- 
plainant and the educational agency or 
institution against which the violation 
has been alleged, in writing, that the 
complaint has been received. 

(2) The notification to the agency or 
institution under paragraph (b> (1) of 
this section shall Include the substance 
of the alleged, violation and the agency 
or institution shall be given an oppor- 
tunity to submit a written response. 

(cXn The Office will investigate all 
timely complaints received to determine 
whether there has been a failure to com- 
ply with the provisions of section 438 oi 
the Act or the regulations In this part, 
and may permit further written or oral 
submissions by both parties. 
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(2) FoUowing its investigation the Of- 
fice wiU provide written notification of Its 
findings and the basis for such jfindings, 
to the complainant and the agency or 
institution involved. 

(3) If the Office finds that there has 
been a failure ta comply, it will include 
in its notification under paragraph (c> 
(2) of this section, the speciflc stepe 
which must be taken by the agency or 
educational", Institution to bring the 
agency or institution into compliance. 
The noliflcatlon shall also set 'orth. « 
reasonable period of time, given aU of the 
circumstances of the case, for the agency 
or institution to voluntarily comply. 

( d) If the educational agency or insti- 
tution does not come into compliance 
within the period of time set under para- 
graph (c)(3) of this section, the matter 
WiU be referred to the Review Board for 
a hearing under §5 99.64t99.67, inclusive. 

(20 0J5.C. I232g(f)) 



§ 99.64 Termiiuition of funding. 

If the Secretory, after reasonable no- 
tice and opportunity for a hearing by the 
Review Board, (1) Unds that ta educaj 
tional agency or institution l»s f ailea 
to comply with the provUlons of section 
438 of the Act, or the regulations in this 
part, and (2X determines that compliance 
cannot be. secured by voluntary means, 
he shaU Issue a decision, in writing, that 
no funds under any of.the Federal pro- 
grams referenced in § 99.1(a) shall be 
made available to that educational 
•agency or institution (or, at the Secre- 
tary's discretion, to the unit of the edu- 
cational agency or histltutlon ^^^^ 
by the failure to comply) untn there is 
no longer any such failure to comply. 

(20 0.S.C. 1232^(f)) 
§ 99.65 Hearing yrocedures. 

(a) Panels, The COiairman of the Re- 
view Board shall designate Hearing 
Panels to conduct one or more hearings 
under § 99.64. Kach Panel shaU consist 
of not less than three members of the 
Review Board. The Reytew Board may, 
at its discretion, sit for >ny hearing or 
class .of hearings. The Chairmaii of the 
Review Board shall designate himself or 
any other member oJf a Panel to serve as 

^^riprvcedural rules. (1) With respect 
to hearings involving, in the opinion of 
the Panel, no dispute as to a material 
fact the resolution of which would be 
materially assisted by oral testimony, the 
Panel shaU take appropriate steiw to af- 
ford to each party to the proceeding an 
oppdrtunity for presenting his case at 
the option of the Panel (i) in whole or in 
part in .writing or (il) In Jnfonnal 
conference before the Panel which shaU 
afford each party: (A) Sufficient notice 
of the issues to be considered (where 
such notice has not previously been af- 
forded) ; and (B) an opportunity to be 
represented by counsel. 

(2) With respect to hearings involving 
a dispute as to a material fact the reso- 
lution of which would be materially 
assisted by oral testimony, the Panel shaU 



24675 

afford each party an opportunity, which 
shaU include,- in addition to provisions 
reqiUred by subparagraph (1) (ii) of this 
paragraph, provisions designed to assure 
to each party the following: 

(i) An opportunity for a record or tne 
proceedings; , ^ 

(h) An opportunity to present wit- 
nesses on the party's behalf; and 

(iU) An opportunity to cross-examine 
other witnesses either orally or through, 
written interrogatories. 

(2O0.S.C. lJ'32g(g)) 

§ 99.66 Hearing before Panel or a Hear- 
ing Officer. 
A hearing pursuant to 199.65(b)(2)* 
shall be conducted, as determined by ttie 
Panel Ctoairman, either before the Panel 
or a/ hearing officer. The hearing officer 
mav be (a) one of the members of the 
Panel or (b) » honmember who is ap^ 
pointed as a hearing examiner under 5 
U.S.C..3105. 



(2O0J3.C. I282g(g)) 

5 99.67 Initial decision ; final decitlon. 

(a) The Panel shall prepare initial 
written decision, which shall include 
findings of: fact and conclusions bwed 
thereon. When a hearing is conducted 
before a hearing officer alone, the hear- 
ing officer shall sepanitely flnd and state 
the facts and conclusions which shaU be 
incorporated in the initial decision pre- 
pared by the Panel. ^ , . ... 

(b) Copies of the initial declsion shaU 
be mailed proniptly by the Panel to each 
party (or to the party's counsel) , and to 
the secretary with a notice affording 
tlie party an opportunity to subnet 
written comments thereon to the sec- , 
retary within a specified reasonable 

*^c) The initial declsiwi of the Panel 
transmitted to the Secretary shall J}e- 
come the final decision of the Secretary, 
unless, withhi 25 days after the ^fPif*' 
tlon of the time for receipt of written 
comments, the Secretary advises the 
Review Board-in writUig of his deter- 
mination tc review the decision,' ^ 

id} In any case in which the Secre- 
tary modifies' or reverses the initial de- 
cision of the Panel, he shaU accompany 
that action with a written statement of 
the grounds lor the modification or re- 
wraal, which shall promptly be filed with 
the Review Board. 

(e) Review of any Initial decision by 
the Secretary shall be based i5Pon the 
decision, the written record, if any, of 
the Fathers proceedingSis^and written 
comments or oral argument by the par- 
ties, or by their counsel, to the proceed- 
ings. . 

(f) No. decision under this section 
shall become final untU it is served upon 
the educational agency or Institution in- 
volved or its attorney, 

(20tJ.S.C.1232g(g)) 
[PR Doc.76-17309 Filed (J-10-76;8:45 ami 
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